| 


FLORIDA STATE BAR ASSOCIATION 


LAW JOU 


VOLUME 


Florida State Bar Association News 


American Bar Association. Meeting News | 


Ruling on Filing of Income Tax Returns by Corporations : 


to Ags 1 F hae Law 


Reprint Legal on the Title of Richard Hockley 


The Newoly Organized National Coriference of Bar 


By WILL SHAFROTH, | of the ed 


Cases of Interest 


DECEMBER, 1931. No & 


| 


2 


: 


a 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


345 
IN THIS ISSUE 
PAGE 
LEGAL OPINIONS ON THE TITLE OF RICHARD S. HACKLEY TO LANDS IN EAST FLORIDA 325 
RULING ON FILING OF INCOME TAX RETURNS BY CORPORATIONS FAILING TO COMPLY WITH 1931 FLOR- 
IDA LAW . 360 


362 


THE NEWLY ORGANIZED NATIONAL CONFERENCE OF BAR EXAMINERS 
By Will Shafroth, Secretary of the Conference. 


CONFERENCE OF BAR ASSOCIATION DELEGATES AT ATLANTIC CITY 364 


AMERICAN BAR ASSOCIATION NOTES 369 


CASES OF INTEREST 


371 


Florida and Southern Digest 


A PERFECT COMBINATION OF STATE AND REPORTER 
DIGEST WITH ALL THE ADVANTAGES OF EACH 
It covers alk of the Florida cases from the admission of the State in 1845 to 


date, and also the Decisions of the group of neighboring states as reported 
in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 


volumes. Each volume of the digest is kept to date within itself through 


the “Annual Cumulative Pocket Part” which fits into and becomes a part 
of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 
Hotel Seminole, Jacksonville, Fla. 


. 


t 
| 
| 
} 
H 
{ 
4 
f 
: 
| 
| 
= 
i 
i 
j 
é 
‘ 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the postoffice at Jacksonville, Florida, August 1, 1927. 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single Copy, 75 cents. 
Publication Office: 8 N. Newnan Street, Jacksonville, Florida. 


VOL. V DECEMBER, 1931 No. 8 
Publication Committee: Business Manager 
W. I. EVANS, Chairman H. W. SCHAEFER, 
GEORGE C. BEDELL Box 8, Jacksonville, Fla. 
W. H. ELLIS 
W. H. WATSON 
M. H. LONG 


AN URGENT CALL FOR MEMBERSHIP DUES 


An urgent request is made to all members of the Florida State Bar Association, now behind with their 
dues, to send their checks to the Secretary-Treasurer. Notwithstanding more notices than usual have been 
mailed to the members this year, fewer have remitted. The Law Journal fund is the lowest it has been in 
three years. That situation can readily be understood when it is known that 197 members are behind with 
both their 1930 and 1931 dues, and are still carried on the rolls of the Association while the Law Journal 
continues to their address at an approximate cost to the Journal of $4.50 for each member per year, or a 
total of something like $1,773.00. There are also 166 members who have not yet paid their current or 1931 


dues, which if not paid by convention time, will amount to another charge on the Law Journal fund of some- 
thing like $747.00. 


The annual dues of $7.50 are divided $4.50 to the Law Journal and $3.00 to run the affairs of the As- 
sociation. Before the creation of the Journal, we had $5.09 net to run the Association, which now being re- 
duced to $3.00 makes it imperative that we collect a high percentage of dues in order to keep functioning. 


Our Annual Convention with its incident expenses for speakers, etc., is to be held in April. We must 
have the money. 


New statements of membership accounts are being sent from the Secretary-Treasurer’s office. 


We are calling upon every member, now delinquent, to come to the support of the Association by sending 
in their dues immediately. We have probably been too lenient in continuing the Law Journal, but we felt 
sure you would want to keep an unbroken file of the publication for your library, but necessity will force us 
to discontinue sending it after January 1st, unless back dues are paid. 


We are depending on you now—when the Association and Journal needs, and we believe merits, your help. 


JOHN C. COOPER, JR., President. 


CORRECTIONS 


In the report of proceedings of the Conference of Local Bar Delegates in the November Law Journal, 
mention was made that Morgan Jones discussed the subject of Estates. It should have been credited to War- 
ren Jones, in the office of Fleming, Hamilton, Diver and Lichliter, Jacksonville attorneys. 


The report on the American Bar Association meeting should have been credited to Hon. Tom Shackel- 
ford, of Tampa. 
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LEGAL OPINIONS ON THE TITLE OF RICHARD S. HACKLEY 
TO LANDS IN EAST FLORIDA 


(Reprint of book printed in 1831 at New York by Elliott and Palmer, 20 William Street). 


This document is ‘published because of its great importance in the legal history of land titles in Florida. 
Speaking of the various land claims arising out of the treaty with Spain for the purchase of Florida, Brinton’s 
“Notes on the Floridian Peninsula” (1859) says: 


“Some of these claims were of enormous extent. Such was that of Mr. Hackley, which embraced the 
whole Gulf coast of the peninsula and reached many miles inland. This tract had been a grant of His Catholic 
Majesty to the Duke of Alagon, and it was an express stipulation on the part of the United States, acceded to 
by the king, that it should be annulled. But meanwhile the Duke had sold out to Mr. Hackley and others, who 
claimed that the king could not legally dispossess American citizens. A pamphlet was published containing all 
the documents relating to the questions, and the elaborate opinions of several leading lawyers, all but one in 
favor of Mr. Hackley. After a protracted suit, the Gordian knot was finally severed by an ex post facto de- 
cree of His Majesty, that a crown grant to a subject was in any case inalienable, least of all to a foreigner.” 


Thus one of the most important claims arising from this treaty was settled by a Spanish decree. 


Grant of Land by the King of Spain to the Duke of 
Alagon. 

(Taken from the Richmond Enquirer of 1st March, 
1821, as published by the National Intelligencer.) 
(Translation. ) 

Don Antonio Porcel, Knight Pensioner of the 
Royal and distinguished order of Charles the 3d: of 
the Council of State, and Secretary of State, and of 
Despatch of the Ultra Marine Government, etc. 

I certify that, under date of the 6th of February, 
1818, Royal letters patent of the same tenor were sent 
by the late Council of the Indies to the Governor Cap- 
tain General of the Island of Cuba and its depend- 
encies, to the Intendant of the Army and Royal busi- 
ness of the Havana and its district, and to the Gov- 
ernor of the Floridas, that each should do his utmost, 
in his particular department, to give effect to the 
grant made to the Duke of Alagon, of the various 
lands in East Florida, of the following tenor: 

THE KING 

My Governor and Captain General of the Island 
of Cuba and its dependencies: The Duke of Alagon, 
Baron de Spes, has manifested to me, on the 12th of 
July last, as follows: “Sire—the Duke of Alagon, 
Baron de Spes, Captain of your Majesty’s Royal Body 


THE EDITORS. 


Guards, with the greatest respect, exposes: that, it be- 
ing the interest of the Crown that the uncultivated 
lands should be given to great capitalists, in order that 
they may be peopled and cultivated, from which flow 
the advantages pointed out and advised by all poli- 
ticians, and by means of which much, or nearly the 
most of the fertile soil of the Floridas has been dis- 
covered, and it being a right of your Majesty, as ab- 
solute Lord, to distribute them for the benefit of agri- 
culture, and in reward and recompence of the eminent 
services which have been rendered to your Majesty 
and your whole kingdom: being desirous of deserving 
those marks of the value of his magnanimous courage, 
and of contributing as far as possible to fulfil the de- 
signs of population, so interesting to the common 
weal, he humbly requests your Majesty, that you 
would deign to grant him all the uncultivated land 
not ceded in East Florida, which lies between the riv- 
ers St: Lucia and St. Johns, as far as the mouths by 
which they empty themselves into the sea, and the 
Coast of the Gulf of Florida, and the adjacent Islands, 
with the mouth of the river Hijuelos, in the 26th de- 
gree of latitude, following the left bank up to its 
source, drawing a line from Lake Macao, then descend- 
ing by the way of the river Saint John to the lake 
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Valdes, crossing by another line from the extreme 
north of said lake, to the source of the river Amanina, 
following its right bank as far as its mouth in the 28th 
deg. 25 min. north latitude, and running along the sea 
coast, with all the adjacent Islands, up to the mouth 
of the river Hijuelos, in full property to himself and 
his heirs; allowing them also to import negroes, for 
the labor and cultivation of the lands, free of duties: 
A gift which I hope to obtain from your Majesty’s in- 
nate goodness.” 

Having taken the premises into consideration, 
and bearing in mind the distinguished merits of the 
memorialist, and his signal zeal for my royal service, 
as well as the benefits to be derived by the State from 
an increase of population in the countries, the cession 
whereof he has solicited, I have judged fit to grant 
him the same, in so far as is conformable to the laws 
of these my kingdoms: and to make it known to my 
Council-of the Indies, for its due execution, by a Royal 
Order of the 17th of December, in the year aforemen- 
tioned: Wherefore, I charge and command you, by 
this my Royal cedula, with due observance of the laws 
to such cases pertaining, to give full and effectual aid 
to the execution of the said session, taking all requisite 
measures for its accomplishment, without injury to 
any third party: And in order that the said Duke of 
Alagon may forthwith carry his plans into execution, 
in conformity with my beneficent desires in favor of 
the agriculture and commerce of the said territories, 
which require a population proportioned to the fer- 
tility of the soil, and the defence and security of the 
coasts, he giving regular accounts of his proceedings; 
it being understood that the introduction of negroes, 
which the same cession comprehends, ought, as far as 
relates to the traffic in them, to be subject to the 
regulations prescribed by my Royal cedula of the 19th 
of December last, for such is my will: And that due 
note be taken of the present cedula, in the office of 
the Accountant General of the Indies. 

Dated at the Palace, the 6th of February, 1818. 

I, THE KING. 

By command of the King our Lord: 

ESTEVAN VAREA. 

And I confirm this exemplification, at Madrid, 
the 15th of October, 1820. : 

ANTONIO PORCEL. 

Don Evaristo Peres de Castro, Knight of the Or- 
der of Charles 3d, of the Council of State, and Secre- 
tary of Despatch of State, etc. 

I certify, that the foregoing signature of his Ex- 
cellency Don Antonio Porcell, Secretary of Despatch 
of the Ultra Marine Government, is that which he is 
accustomed to put to all his writings; and for the 
proper purposes, I give the present certificate, signed 
by my hand, and sealed with my seal of arms, at 
Madrid, the 21st of October, 1820. 
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EVARISTO PERES DE CASTRO. 

Certificate of Possession, in East Florida, of the 

Lands granted by the King of Spain to the 
Duke of Alagon. 
(Translation.) 

In the City of St. Augustine, in East Florida, the 
27th day of June, 1818, his Excellency, Jos. Coppinger, 
Colonel of the Royal Armies, Military and Political 
Governor and Intendant of the Royal Revenue in this 
City and Province, in virtue of a decree which has been 
made, and before me, Notary Public of the Government 
and Royal Revenue, gave to D. Nicholas Garrido, resi- 
dent of this place, and Attorney for his Excellency the 
Duke of Alagon, Baron de Spes, Grandee of Spain, of 
the first class, and Captain of the Royal Guards of his 
Majesty’s person, without prejudice to a third party 
with a better title, possession real, actual, corporeal, 
and perfect in due form of law, of all the lands which 
have not already been granted in East Florida, and 
bounded as follows: Beginning, situated, and lying, 
between the edge or brink of the rivers Santa Lucia 
and Saint John’s, quite to their mouths, where they 
empty into the sea, and the coasts of the Gulf of Flor- 
ida, including all the Islands adjacent thereto, as far 
as the mouth of the river Hijuelos, situate in latitude 
26 deg., and along the left bank of said river last 
mentioned to the head spring thereof; thence by a 
right line to the Lake Macaco, descending therefrom, 
and following the course of the river Saint Johns, to 
the Lake Valdes, from the most northern point of the 
said lake by a right line to the head spring of the river 
Amanina, and following the right bank of said river 
to its mouth, situated in latitude 28 deg., 25 min., and 
continuing thence along the sea coast, including all! 
the adjacent islands, as before expressed herein, to 
the mouth of the river Hijuelos; which possession has 
been hereby confirmed, visiting, for this purpose, the 
Island of St. Mathew and the adjacent lands, to the 
margin and coast of the sea, naming at the same time 
all the rest of the lands which are comprehended un- 
der the limits expressed above; and as a proof of the 
actual possession given, his Excellency led the said D. 


‘Nicholas Garrido, in the name of his Excellency the 


Duke of Alagon, Baron de Spes, etc., who walked over 
the island, pulled up herbs, and scattered abroad hand- 
fuls of soil, with many other forms customary on such 
occasions, in which he was aided and supported by his 
Excellency, who imposed a fine of $500 on whomso- 
ever may interfere with his rights, without first 
proving his title in court; and in proof of his having 
taken quiet and peaceable possession, he, D. Nicolas 
Garrido, for his security, requested a testimony in due 
and lawful form, which his Excellency ordered to be 
done and delivered to him, being present as witnesses, 
D. Manuel Fuertes, D. Lewis Fleming, and D. Juan 
Mestre. In testimony whereof, the parties have here- 
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to signed their names, to which I give all faith and 
credit. 


(Signed) NICOLAS GARRIDO. 
(Signed) JOSE COPPINGER. 
Before me, JUAN DE ENTRALGO, 
Public Notary to the Government and Royal 
Revenue. 
(Copy.) 


Territory of Florida, County of St. John’s. 

I hereby certify, that the above is a true copy 
from the original, on file in my office. 

(Signed) EDMUND LAW, Alcalde. 
St. Augustine, May 22, 1822. 


Copy of a Deed for Lands in East Florida, from the 
Duke of Alagon, to Richard S. Hackley. 
(Translation.) 

In the City of Madrid, on this 29th of May, 1819, 
before me, the undersigned, Private Notary to the 
King, and Public Notary of these Kingdoms; and be- 
fore the witnesses whose names are hereunto sub- 
scribed, personally appeared the most excellent F'ran- 
cis Ramon de Espes, Fernandez de Cordova and Ala- 
gon, Glemes de Brabante, Alagon, Bazan Martenez de 
Luna, Moncayo Palafox, Herrera Rosas, and Gusman 
Herrera, Duke of Alagon, Baron de Spes and Alfafavin 
Count of Castel Florida, Grandee of Spain of the first 
class, Great Cross of the Royal and distinguished 
Spanish Order of Charles the Third, and of the mili- 
tary Orders’of St. Hermeregildo and Montesa, Pro- 
tector of the Royal Canal of Manzanares, Lieutenant 
General of his Royal Armies, and Captain Commander, 
Inspector and Superior Chief cf the Royal Body 
Guards, a party to this instrument, made for the pur- 
pose following: Inasmuch as, by a Royal Order, dated 
the 17th December, 1817, in consideration of his dis- 
tinguished merit and services, the King our Lord 
deigned to grant to him the uncultivated territory 
which had not before been granted in East Florida, 
situated and lying between the edge or brink of the 
rivers Santa Lucia and Saint Johns, quite to their 
mouths, where they empty into the sea, and the coasts 
of the Gulf of Florida, including all the islands ad- 
jacent thereto, as far as the mouth of the river Hiju- 
elos, situate in latitude 26 deg., and along the left 
bank of said river last mentioned, to the head spring 
thereof; thence by a right line to the lake Macaco, 
descending therefrom and following the course of the 
river Saint Johns to the lake Valdes, from the most 
northern point of the said lake, by a right line, to the 
head spring of the river Amanina, and following the 
right bank of the said river to its mouth, situate in 
latitude 28 deg. 25 minutes, and continuing thence 
along the sea coast, including all the adjacent islands, 
as before expressed herein, to the mouth of the river 
Hijuelos; the which Royal grant of the lands herein 


Just described, gave to him the most excellent Francis, 
etc., Duke of Alagon, and to his heirs and assigns for- 
ever, full possession of the same, with the privilege 
and advantage of importing negroes at will, for the 
laboring and cultivation thereof, free from duty; his 
Majesty bearing in mind, while granting this favor, 
how important it is to the nation, that the unappro- 
priated, unsettled, and uncultivated lands, should be 
given to great capitalists, to the end that the same 
may be speedily settled and rendered productive, 
which was the chief object with the King on that oc- 
casion, the great advantage which would result there- 
from being well known to him: Now his Excellency 
the Duke aforenamed, so soon as he had accepted the 
said grant, thought it advisable to treat, and began in 
fact, and in good faith, to negotiate, in due manner 
and form, with Don Richard S. Hackley of the city of 
Richmond in Virginia, which is one of the United 
States of America, at that time residing at this Court, 
about the means of removing the natural obstructions 
of trees, etc., and preparing for productive use a part 
of the said lands, and for erecting buildings there- 
upon, and settling the same, as also upon the subject 
of the importation of negroes necessary for the execu- 
tion of the said purpose, and the great disbursement 
of money indispensable thereto: Whereupon the said 
Richard S. Hackley, under the title of R. S. Hackley 
& Co. of Richmond, in Virginia, presented to the said 
Duke written propositions, containing certain articles, 
conditions, and terms, bearing date the first day of 
January, one thousand eight hundred and eighteen, 
which articles, although in the greater part they were 
then agreed upon and accepted, yet there did not take 
place any public writing founded thereupon; neverthe- 
less the affair continued in train, without prejudice 
to the main design and object thereof; and farther 
conferences were held in regard thereto with the 
praiseworthy view and intention of giving to the wise, 
just, and beneficent wishes of His Majesty, in the 
shortest time possible, their full accomplishment. 
Animated with such sentiments the most excellent 
Duke, aforesaid, by his act in writing, bearing date 
the 27th day of February, of the same year 1818, exe- 
cuted before me the undersigned, gave ample and 
complete power to D. Nicholas Garrido, at that time 
residing at this court, to proceed to those dominions, 
and take and acquire actual possession of the lands 
granted as herein stated, so soon as he might be per- 
sonally present in the territory and government afore- 
said; and the same to hold in trust for the said Duke, 
to administer thereupon, and make orders with regard 
thereto, as his deputy, invested with full powers for 
all possible circumstances, occasions and occurrences, 
always exercising the said power in the manner most 
conducive to the intended ends. And the said Don 
Nicholas, afterwards, being personally present in the 
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city of St. Augustine of Florida, did there deliver the 
authentic evidences of the full power and authority 
with which he stood invested as herein described, to 
Don Joseph Coppinger, colonel in the royal armies of 
Spain, civil and military Governor, and Director of the 
Revenue for the said place, and for all the provinces 
which it appertains; and did accordingly then and 
there receive actual possession, as it were real and 
substantial, as well as formal, of all the said lands, 
from the said Don Joseph Coppinger, Colonel, Gov- 
ernor, Director, etc., the which act of giving and re- 
ceiving possession thereof was at the time extended in 
word and language by a good instrument of writing, 
in due and proper form and manner, authenticated, 
acknowledged, and recorded, by the above named Don 
Joseph and Don Nicholas, before the regular Notary 
Public of the said Government, and place, and for the 
said department of the Royal Revenue, upon the 26th 
day of June, of the year last mentioned viz. 1818; and 
a regular testimonial thereof given at the time to the 
said Don Nicholas. Meanwhile the conferences and 
negotiations between his excellency the duke and 
Richard S. Hackley, for himself and company, having 
been continued conformably to the general plan of the 
articles of agreement in part adopted between them 
on the first day of January, 1818, after various dis- 
cussions, his excellency having possessed himself fully 
of all the circumstances likely to attend the transac- 
tions contemplated, with a sufficient knowledge and 
information upon the subject in all its parts, at length 
fully concurred in the views presented to him by them, 
and still adhering to and setting out from the prin- 
ciples of the original articles of agreement between 
them, of January Ist, 1818, by which he consented to 
grant a part of the above mentioned lands to the said 
Don Richard & Co., now carries into execution, by 
these presents, the said intended grant, in that man- 
ner and way, which may have most sure effect to ren- 
der the same certain, safe, and publicly known to all 
who may be concerned therein. And his Excellency, 
to whom alone in this case, the right to make such a 
grant now properly belongs, does hereby grant, quit, 
claim, and transfer, give and bestow, in perfect prop- 
erty and possession, irrevocable forever among the 
living, in his own name, and in the names of all who 
may be descended from him, his heirs, and successors, 
whomsoever they may be, to, upon, and in favor of 
the above-named Richard S. Hackley & Co., their heirs 
and assigns forever, all the lands included within the 
following boundaries: Beginning at the mouth of the 
river Amanina, where it enters the sea, and running 
along the right bank thereof to its head spring, or the 
main fountain source of that river, thence by a right 
line, to the nearest point of the river St. John, as- 
cending the river along its left bank to the lake Ma- 
caco, from the most southern extremity of the said 
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lake, by a right line, to the head spring of the river 
Hijuelos, descending along its right bank to its mouth 
in the sea, continuing along the coast of the sea, in- 
cluding all the adjacent islands, to the mouth of the 
river Amanina, which was the beginning; all which 
lands make part of the free grant made to his Ex- 
cellency by the King our lord, by his Royal order of 
date the 17th December, 1817. His Excellency the 
lord Duke, the grantor, reserving to himself, never- 
theless, in full property, with all rights of domain, 
and other rights, all the remaining lands with their 
appurtenances, which are not expressly and clearly 
defined and alienated by this instrument; but withal 
at the same time making deliberate and unchangeable 
declaration, that the grant which he hereby makes to 
the herein often named Don Richard S. Hackley & 
Co. is entirely voluntary, and springs from his own 
free will alone, in pursuance of the dictates of which, 
he binds thereto himself and all who may be descended 
from him, his heirs and successors, or whomsoever 
they may be who may hereafter represent lawfully, 
him or them, or any of them, in consideration of the 
many and great advantages promised by, and to be 
derived from the manner in which it is proposed to 
execute the aforesaid scheme of clearing, improving, 
and settling the said lands, an object always of high 
interest to our government, and which the above- 
named Don Richard S. Hackley & Co. have undertaken 
to effect without delay, in conformity with the plan 
and articles of agreement herein before referred to, 
bearing date the lst day of January, 1818. And it is 
now understood and declared, that the grant hereby 
made is complete in every respect, and fully conveys 
the said lands, with all means and ways of ingress, 
egress, and regress thereupon, and all advantages and 
benefits of usage, custom, right, or service, which are 
now held, whether in right or in fact, by his Excel- 
lency, so that hereafter, all and singular they shall 
belong to, appertain, and concern the said Richard S. 
Hackley & Co. only, and may be held or disposed of by 
them at their will, as their own property, fairly ac- 
quired and legally maintained by the full and inde- 


' feasible title which this instrument gives. And his 


Excellency now herein makes most solemn assurance, 
that for the causes and reasons assigned, and in the 
manner aforesaid, the said lands now granted by him 
to Don R. S. Hackley & Co. have become, lawfully, his 
indisputable property, and that no part nor the whole. 
of the same have ever been conveyed, sold, granted, 
or in any way alienated from himself to any other 
person or persons whatever, in any way, manner, or 
form whatsoever, other than the parties to these pres- 
ents; nor are the said lands, at the time of this con- 


‘veyance, subject or liable to any claim, charge, or 


burthen, of any kind, which has ever come to the 
knowledge of his Excellency in any way. And, final- 
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ly, for the full accomplishment and sustainment for- 
ever of the title now herein made, his Excellency here- 
by binds all the effects and possessions, incomes, 
rents, and revenues, which he now has or may here- 
after hold and enjoy, for that purpose, and confers 
full powers upon all magistrates, judges, and justices 
competent thereto, upon all and every one of them, 
jointly and separately, within whose authority, privi- 
lege, or jurisdiction, any matter or questions touching 
this grant may come, to take cognizance thereof and 
determine the same; and he hereby renounces to them 
forever all jurisdiction either of manor or borough, 
all power of making ordinances, all chartered privi- 
leges and rights heretofore held and enjoyed by him, 
or which ever have or may exist in his favor, with 
whatever may be connected with the same generally, 
by way of form, in any way regarding the premises; 
or which might possibly be so construed or used as 
to defeat or impair this title now hereby given, in any 
manner or degree whatsoever. 

In testimony of all which, his Excellency acknowl- 
edges this writing to be his voluntary act and deed, 
and has signed the same before me the underwritten 
Notary, and also before the several witnesses whose 
names are hereto subscribed, and all of us do and will 
testify to the same, as of our own certain knowledge 
and personal notice. 

VICENTE MORILLO y MONTE, 
DON JOSE BLANCO, 
DON THOMAS LOPEZ, 
All Free Men of Madrid Residing 
at this Court. 
EL DUKE DE ALAGON, Baron de Spes, etc., ete. 

All having signed under my eyes. 

ROMAN LORENZO CALVO. 

I, Roman Lorenzo Calvo, Private Notary to the 
King our Lord, and Notary Public in the Supreme 
Council of War for all the different corps and troops 
of his Royal household, and of their privileged tri- 
bunal, Notary of these kingdoms, and member of the 
illustrious College of this Court for the end of its 
legalization; and in faith thereof of this date, I sign 
and seal this instrument, composed of two sheets, each 
with the proper stamp of 40 marvedies, the same be- 


ing registered and recorded in the Book of Records © 


from which this is taken. 

(Signed) ROMAN LORENZO CALVO. 

After examination with the original, exhibited to 
me by Don Vicente Morillo y Monte, Secretary and 
lawful Agent of his Excellency the Duke of Alagon, 
to whom I returned the same, for which he has signed 
a receipt in due form, to which I hereby give faith 
and credit, and that the present shall have full effect, 
where justice requires it, I, the undersigned Notary 
Public of his Majesty’s Household, Notary of these 
Kingdoms, Member of the illustrious College of this 
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Court and town of Madrid, deliver these presents, 
which I sign and seal on this 4th of June, eighteen 
hundred and nineteen. 

(Signed) ROMAN LORENZO CALVO. 
Received the original, 

VICENTE MORILLO y MONTE. 
Legalization. 

We, the Notaries Public of these Kingdoms, and 
of the College of this Court, who below have placed 
our hands and seals, certify and declare that Don Ro- 
man Lorenzo Calvo, who hath authorized the forego- 
ing instruments, is Notary Public of his Majesty’s 
Royal Household, (Private Notary to his Majesty,) as 
he styles himself, Notary Public of these Kingdoms, 
and one of the Members of this illustrious College, 
legal, all worthy of confidence, and to whatever in- 
struments and documents have passed from his hands, 
at all times entire faith and credit ought to be given, 
judicial and extrajudicial. In testimony of which we 
give these presents, sealed with the seal of our Col- 
lege, at Madrid, the day above mentioned. 

(Signed) VICENTE GOMEZ, 


ANTONIO VAREA. 
ROMAN ATIENZA. 


“EXTRACTS 
From the Treaty between the United States and 
Spain, of February, 1819. ° 
ARTICLE II. 

His Catholic Majesty cedes to the United States, 
in full property and sovereignty, all the territories 
which belong to him situated to the eastward of the 
Mississippi, known by the name of East and West 
Florida; the adjacent islands dependent on said pro- 
vinces, all public lots and squares, vacant lands, pub- 
lic edifices, fortifications, barracks, and other build- 
ings, which are not private property; archives and 
documents which relate directly to the property and 
sovereignty of said provinces, are included in this 
article. The said archives and documents shall be left 
in possession of the commissaries or officers of the 
United States duly authorized to receive them. 

ARTICLE VIII. 

All the grants of land made before the 24th of 
January, 1818, by his Catholic Majesty, or by his law- 
ful authorities in the said territories, ceded by his 
Majesty to the United States, shall be ratified and 
confirmed to the persons in possession of the lands, 
to the same extent that the same grants would be 
valid, if the territories had remained under the do- 
minion of his Catholic Majesty. But the owners in 
possession of such lands, who, by reason of the recent 
circumstances of the Spanish nation, and the revolu- 
tions in Europe, have been prevented from fulfilling 
all the conditions of their grants, shall complete them 
within the terms limited in the same, respectively, 
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from the date of this treaty; in default of which, the 
said grants shall be null and void. All grants made 
since the said 24th of January, 1818, when the first 
proposal, on the part of his Catholic Majesty, for the 
cession of the Floridas, was made, are hereby declared 
and agreed to be, null and void. 

And, whereas, his said Catholic Majesty did, on 
the twenty-fourth day of October, in the year of our 
Lord one thousand eight hundred and twenty, ratify 
and confirm the said Treaty, which ratification is in 
the words and of the tenor following: 

(Translation. ) 

“Ferdinand the Seventh, by the Grace of God, 
and by the Constitution of the Spanish Monarchy, 
King of the Spains. 

“‘Whereas, on the twenty-second day of February, 
of the year one thousand eight hundred and nineteen, 
last past, a treaty was concluded and signed in the 
city of Washington, between Don Luis de Onis, my 
Envoy Fxtraordinary and Minister Plenipotentiary, 
and John Quincy Adams, Esq. Secretary of State of 
the United States of America, competently authorized 
by both parties, consisting of sixteen articles, which 
had for their object the arrangement of differences 
and of limits between both Governments and their re- 
spective territories; which are of the following form 
and literal tenor.” 

(Here follows the Treaty, word for word.) 

“Therefore, having seen and examined the six- 
teen articles aforesaid, and having first obtained the 
consent and authority of the general Cortes of the 
Nation, with respect to the cession mentioned and 
stipulated in the 2nd and 3rd articles, I approve and 
ratify all and every one of the articles referred to, 
and the clauses which are contained in them; and, in 
virtue of these presents, I approve and ratify them; 
promising, on the faith and word of a King, to exe- 
cute and observe them, and cause them to be executed 
and observed entirely, as if I myself had signed them; 
and that the circumstance of having exceeded the term 
of six months, fixed for the exchange of the ratifica- 


tions in the 16th article, may afford no obstacle in| 


any manner, it is my deliberate will that the present 
ratification be as valid and firm, and produce the 
same effects as if it had been done within the de- 
termined period. Desirous, at the same time, of 
avoiding any doubt or ambiguity concerning the 
meaning of the 8th article of the said treaty, in re- 
spect to the date which is pointed out in it as the pe- 
riod for the confirmation of the grants of lands in 
the Floridas, made by me, or by the competent au- 
thorities in my royal name, which point of date was 
fixed in the positive understanding of the three grants 
of land made in favor of the Duke of Alagon, the 
Count of Punonrostro, and Don Pedro de Vargas, be- 
ing annulled by its tenor, I think proper to declare 
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that the said three grants have remained and do re- 
main entirely annulled and invalid: and that neither 
the three individuals mentioned, nor those who may 
have title or interest through them, can avail them- 
selves of the said grants at any time, or in any man- 
ner: under which explicit declaration the said 8th 
article is to be understood as ratified. In the faith 
of all which I have commanded to despatch these pres- 
ents Signed by my hand, sealed with my secret seal, 
and countersigned by the underwritten, my Secretary 
of Despatch of State. 

“Given at Madrid, the twenty-fourth of October, 
one thousand eight hundred and twenty. 

(Signed) “FERNANDO. 

(Countersigned) 

“EVARISTO PEREZ DE CASTRO.” 
ADDENDA. 
Spanish Constitution, promulgated 10 March, 1812; 
abolished in June, 1814, and restored on 
7 March, 1820. 

Title 4, Chap. 1, Art. 172, Sect. 4.—He, the King, 
shall not alienate, grant, or exchange any province, 
city, borough, or any portion of the Spanish territory, 
however small its extent may be. 

Title 4, Chap. 1, Art. 172, Sect. 7.—He shall not 
transfer or alienate the national property without the 
consent of the Cortes. 

Sec. 10.—He shall not take the property of any 
person or corporation, nor hinder or impede the free 
possession, use, and benefit thereof; and if at any 
time it shall be necessary for an object of acknowl- 
edged public utility to take the property of an indi- 
vidual, nevertheless it shall not be done unless to be 
at the same time indemnified, and a fair equivalent 
be given him upon a sufficient inquiry made by fit 
and proper men. 

Title 1, Chap. 1, Art. 1.—The Spanish nation con- 
sists of all Spaniards in both hemispheres. 

Title 2, Chap. 1, Art. 10.—The Spanish territory 
embraces all the provinces and possessions in Ameri- 
ca, then held by Spain. 

Title 1, Chap. 1, Art. 4—The nation is bound to 
protect, by wise and equitable laws, the civil liberty, 
property and other legal rights of the individuals who 
compose it. 

Title 1, Chap. 1, Art. 3.—The sovereignty resides 
essentially in the nation. In consequence whereof, it 
alone possesses the right of making its fundamental 
laws. 

Title 2, Chap. 3, Art. 15.—The legislative power 
belongs to the Cortes as well as the King. 

Extract from the new edition of the Digest of the 
Laws of Spain and the Indies, 1805 vol. 2, 
page 19, book 3, title 5, law 1. 

Those things which the King gives to any one, 

cannot be taken from him, either by the King, or any 


a 
| 
. 
| 
| 
| 
| 
| 
| 
| 
i 
j 
i 
q 
| 
i 
We: | 
| 
| 
4 
a é 
4 
AS 
i 
| 
| 
ay 
| 
tm 
R 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


one else, without some fault of his, and he to whom 
they are given, shall dispose of them at his will as of 
any other thing belonging to him. 


ROBERT B. TAYLOR’S OPINION. 

That the Duke of Alagon once had a complete 
legal title to the lands embraced by the grant of the 
king of Spain, is a necessary consequence of the facts 
stated in the case, to wit: That the King of Spain was 
authorized by the laws and constitution of Spain to 
make the grant; and that every solemnity and form 
requisite, by the laws of Spain to give efficacy to the 
grant, have been scrupulously complied with. 

It results from the statement, that Mr. Hackley, 
also, had, at one time, a complete legal title to that 
part of the land comprehended by the Duke’s deed to 
him. It is indeed stated, that the deed of the Duke 
to Mr. Hackley was made only on the 29th of May, 
1819; and that the treaty between the United States 
and Spain had been previously signed by the commis- 
sioners on the 22nd day of February, 1819; and rati- 
fied on the part of the United States, on the 24th day 
of February, 1819. The treaty as it then stood, (un- 
altered by the amendment made by the King on the 
24th of October, 1820,) protected the grant to the 
Duke of Alagon. But, until its ratification by Spain, 
no operation as a treaty, and did not bind the rights 
it is too clear to be disputed, that the instrument had 
of Spain, the Duke, or his assignees. What may be 
its retroactive effect, after its final ratification by 
Spain, is a distinct inquiry, which will be examined 
hereafter. But not being in force, on the 29th of May, 
1819, when Mr. Hackley obtained his deed from the 
Duke of Alagon, it could not, on that day, in any man- 
ner affect the legal title which he then acquired, by 
virtue of the then existing and valid grant to the Duke, 
and the Duke’s conveyance to him. 

But the 8th article of the treaty, explained by the 
correspondence between the Secretary of State, Don 
Onis, and M. Hyde de Neuville, and the final ratifica- 
tion of the treaty by the King of Spain, on the 24th 
of October, 1820, professes to annul the grant to the 
Duke of Alagon, and to destroy the title of Mr. Hack- 
ley; and such certainly would be its effect, if the King 
of Spain had authority, by treaty, to annul the grant, 
and transfer the land to the United States. 

It is with much reluctance I permit myself to ex- 
press a doubt upon the subject. But, after the best 
attention I could bestow on it, I entertain the opinion, 
that Mr. Hackley’s title, originally good, remains 
valid, notwithstanding the treaty ; and that the United 
States, though they may dispossess him by an act of 
power, cannot do so on any principle of national law 
or natural justice. 

The grounds of this opinion will be briefly 
sketched, that it may more readily be corrected, if it 
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be erroneous. 

It is believed that the claim of the United States 
to hold this land free of the title of Mr. Hackley, will 
be chiefly supported on these, or similar principles. 

It will be said, that, by the law of nations, the 
absolute ownership, or eminent domain of all the ter- 
ritory within the dominions of a state, necessarily re- 
sides, so far as other nations are concerned, in the 
State itself in its corporate character, notwithstand- 
ing the rights of private proprietorship, which indi- 
viduals may have acquired in the soil, by grants, or 
other modes of internal regulation. Those interior 
regulations, whereby the state distributes its terri- 
tory, and declares the terms of its tenure, however 
valid and obligatory between the state itself and its 
members, do not, it will be said, impair the paramount 
title, which, in regard to other states, must always be 
supposed to reside in the state collectively, and not in 
the individual members. From these principles, it 
will be said that the United States was justified, by 
the law of nations, in forming a treaty with Spain, as 
the absolute owner of the land, capable of transferring 
title, notwithstanding the grant to the Duke of Ala- 
gon. It will be also urged, that it results from the 
very constitution of political society, that every state 
has an undoubted right, as political expediency or 
necessity may require, to sacrifice the rights of its 
members, and to transfer the property of individuals - 
to another state; that the injured individual has, in- 
deed, a claim to indemnification, but he must seek it 
from the sovereign who makes the cession, and can- 
not dispute the title conveyed. The principal, it will 
be said, is illustrated by the cessions of territory often 
made at the close of a disastrous war, and by the na- 
tional acquittances for wrongs sustained by indi- 
viduals, of which our own history furnishes many ex- 
amples. From these propositions it will be said to 
follow, that Spain might lawfully sacrifice the title 
of the Duke of Alagon, and Mr. Hackley, and transfer 
the land to the United States, and that redress for the 
wrong should be sought from Spain. 

It may, moreover, be said, that states are not 
presumed to know, and are not bound to respect, the 
internal regulations of other states; that they com- 
municate, and treat, only through the established or- 
gans of external relations, and that the state, and 
each of its members, are bound by treaties and com- 
pacts entered into with those organs, however con- 
trary they may be to the rights conferred on indi- 
viduals, by municipal law. The treaty with Spain, 
being thus executed by the proper organ of foreign 
intercourse, is obligatory on Spain, the Duke of Ala- 
gon, and all individuals claiming under him. 

These propositions, as general ones, are undeni- 
ably true; they are, however, subject to certain limita- 
tions obviously just and reasonable, and recognized 
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by the most distinguished jurists. 

A nation certainly possesses the eminent domain 
in its territory, and may cede it to another nation, in 
violation of the claims of private proprietorship. But 
the cession can be made only by the nation, in its sov- 
ereign capacity, or by those functionaries who, under 
the fundamental laws and constitution of the State, 
are empowered to represent the nation in that par- 
ticular..A cession, by the minor part of the nation, 
or some public functionary, not authorized to repre- 
sent the state in that particular, would not, on any 
principle of natural justice or public law, extinguish 
the right of an individual, and transfer a lawful title 
to the nation who obtained the cession. . 
A state is, in general, not presumed to know, nor 
is bound to respect the internal regulations of another 
state, and may claim and enforce the execution of a 
treaty, entered into with the appropriate external or- 
gan of another state. But every state is bound to 
know and respect such of the fundamental laws and 
constitution of other nations, as create or limit the 
authority of that functionary of the state with which 
it treats, and cannot justly claim or enforce the execu- 
tion of a treaty which transcends the constitutional 
authority of that functionary to make. 

A treaty ratified by an absolute monarch binds 
all his subjects, because he is the depository of the 
sovereign power. The non-execution of a treaty so 
ratified would be a just ground of war, by the in- 
jured sovereign. But a treaty ratified by a limited 
monarch, or by the chief magistrate of a state, with- 
out the concurrence or approbation of those whose 
concurrence was indispensible, under the constitution 
- of the state, would not bind the rights of individuals. 
Nor would its non-execution afford a just ground of 
war. Spain, negotiating with the United States, is 
bound to inform herself of the constitutional’ limita- 
tions in the treaty-making power of our President. 
The rights of no citizen of the United States would be 
bound by a treaty ratified by the President, without 
the advice and consent of the Senate, nor would Spain 
be justified in demanding its execution. 

While it is admitted, then, that the lands of pri- 
vate individuals in Florida might lawfully be trans- 
ferred by Spain to the United States, and the grant 
to Alagon and Hackley might be annulled, it is be- 
lieved this could be done only by the functionaries 
authorized by the constitutional law of Spain to make 
the cession, and annul the grant. It is conceded, that 
the King of Spain was the proper organ of negotiating 
and making a treaty, and that the United States was 
~not bound to know all the interior laws of Spain, but 
it is believed she was bound to know and respect the 
constitutional limitations on this treaty-making power 
of the monarch. 

ARTICLE 170.—The executive power of Spain, in- 
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ternal and external, is confided by the constitution 
to the King, to be exercised, however, conformably to 
the constitution and laws. He has the power to de- 
clare war and make treaties of peace, which are, how- 
ever, to be submitted to the Cortes. But his functions 
are all subject to express constitutional restrictions. 
He cannot alienate or grant any portion of Spanish 
territory, however small, nor transfer the national 
property, without consent of the Cortes. He cannot 
take private property of any individual, nor impede 
or hinder the free possession, use, and benefit thereof, 
without indemnity, made “at the same time, and a 
fair equivalent be given him, upon a sufficient in- 
quiry, made by fit and proper men.” For this see the 
172nd Art. of the 10th Chap. of the Spanish constitu- 
tion. 

The cession of the Floridas, as well as the inter- 
ruption, and destruction, of the title of the Duke of 
Alagon, and his assignees were, therefore, equally be- 
yond the constitutional power of the King alone. 

With the concurrence, however, of the Cortes, 
the King may cede territory and annul grants, and do 
every other act of sovereignty, because the sovereign- 
ty of Spain is represented by the King and Cortes. 

It appears, however, from the ratification, that 
the assent of the Cortes has been given only to the 
2nd and 38rd articles of the treaty. The other articles 
rest on the treaty-making power of the King alone. 

The cession of the Floridas is, therefore, valid 
under the 2nd article. But under the fair interpreta- 
tion of that article, and the provisions of the 5th and 
6th articles, private rights were not extinguished, and 
the title of the Duke of Alagon and his assignees, so 
far from having been annulled, was protected by that 
article. The 8th article, it is true, annuls them; and 
had this, like the 2nd and 8rd, been ratified by the 
consent of the Cortes, Mr. Hackley could only have 
looked to Spain for indemnity; but it has not received 
the sanction of the Cortes, and rests with the treaty- 
making power of the King alone, which did not per- 
mit him to destroy private rights of property. I can- 
not but think, therefore, that the originally valid, legal 
‘title of Mr. Hackley, has not been destroyed by the 
treaty. 

But his equitable title is beyond all question. His 
negotiations for the land, commenced before the pur- 
chase of Florida was conceived by the United States, 
were carried on with the knowledge and approbation 
of the minister of the United States, and were finally 
completed after the publication of the treaty, on the 
face of which it appeared that all grants by the King 
of Spain, prior to the 24th day of January, 1818, were 
protected. Knowing that the Duke’s deed had been 
executed before that date, and taking a deed from 
him, without any knowledge of the private under- 
standing between Mr. Onis and Mr. Adams, as to Ala- 
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gon’s grant, I cannot doubt that the United States 
will respect the equitable title, which courts of jus- 
tice, in a controversy between individuals, in an an- 
alogous case, would not hesitate to enforce against a 
purchaser. 
(Signed) 
December 3, 1821. 


ROBERT B. TAYLOR. 


M. M. ROBINSON’S OPINION. 
THE QUESTION. 

Is the Title of Hackley, to the Land conveyed to him 
by the Duke of Alagon, annulled by the Treaty? 
OPINION. 

Every sovereign nation possesses the right to 
dispose of, for public purposes, any part, or all, if 
necessary, of the wealth and property, whether pri- 
vate or public, which is subject to its authority.* 

This right, in the law of nations, is called, “the 
eminent domain.” It is a necessary right; and, there- 
fore, is never questioned. Where this dangerous, as 
well as necessary right, should be deposited, and how 
it should be guarded, in order to secure a just and 
wise exercise of it, is still a problem in the science of 
government. But, although the existence of the right 
is never questioned, yet it often becomes a question, 


whether the proper organ of the nation has exercised . 


it; and of this description is the question in Hackley’s 
case. 

From the view I have taken of this case, I think 
Hackley’s title to the land was originally good, and 
that it remains so, notwithstanding the attempt made, 
in the treaty referred to, to destroy it. Before I pro- 


ceed to give my reasons for entertaining this opinion, 


it seems, in order to be fully understood, necessary to 
bring into view some parts of the constitution of 
Spain. 

Among the powers given by that important in- 
strument, to the Cortes, is the following: “To decide 
what is necessary for the administration, preserva- 
tion, and alienation, of the public property.” Title 3, 
Chap. 7, Art. 131, Sec. 18. © 

Among the powers given by it to the King, and 
the restrictions put upon him, the following pro- 
visions will be found. He (the King) shall not alien- 
ate, grant, or exchange, any province, city, borough, 
or any other portion of the Spanish territory, however 
small its extent may be.”—Title 4, Chap. 1, Article 
173, Sect. 4. He shall not transfer or alienate the 
national property, without the consent of the Cortes.” 
—Ibid. Sect. 7. “He shall not take the property of 
any person or corporation, nor hinder or impede the 
free possession, use, and benefit thereof; and if at any 
time it shall be necessary, for an object* of utility, to 
take an individual’s property, that man shall be in- 


*Vid. Vatt. L. of N. p. 182, Sec. 244. 


demnified, and an equivalent, to be estimated by hon- 
est and indifferent persons, shall be given to him.”— 
Section 10. 

I will give, also, with the same view, the follow- 
ing extracts. “The Spanish nation consists of all the 
Spaniards of both hemispheres.”’—Title 1, Chap. 1, 
Art. 1. 

Title 2, Chap. 1, Art. 10, makes “the Spanish ter- 
ritory” to embrace all the provinces and possessions 
in America, then held by Spain. 

“The nation is bound to maintain and protect, by 

wise and equitable laws, the civil liberty, property and 
other legal rights, of the individuals who compose it.” 
Title 1, Chap. 1, Art. 4. 
° The sovereignty resides essentially in the nation; 
in consequence whereof, it, alone, possesses the right 
of making its fundamental laws.” Title 1, Chap. 1, 
Art. 3. 

“The legislative power belongs to the Cortes, to- 
gether with the King.” Title 2, Chap. 3, Art. 15. 

These extracts are taken from the Spanish Con- 
stitution, as it appears by the translated copy pub- 
lished in Nile’s Register of the 13th of May, 1820, vol. 
5 of the new series, or vol. 17 of the old, p. 196. But 
finding, by the aid of a friend well acquainted with 
the Spanish language, that the 10th sect. (under the 
head of Title 4,) of Art. 172, is not correctly trans- 
lated, I will give my friend’s translation of it also. It 
is as follows: “He shall not take the property of any 
individual, or corporate body, nor disturb either, in 
the possession, use and improvement of it; and if in 
any case it may be necessary, for an object of ac- 
knowledged public utility to take the property of an 
individual, nevertheless, it shall not be done, unless 
he be, at the same time, indemnified, and a fair equiva- 
lent be given him, upon sufficient inquiry made by fit 
and proper men.” . 

By the constitution of Spain, the eminent domain, 


as well as the treaty-making power, except, perhaps, - 


in some minor cases, not affecting the honor or in- 
terests of the nation, is vested in the King and the 
Cortes: and, therefore, in its exercise both must con- 
cur. In the 2d and 3d articles of the treaty, and it 
is by them the Floridas are ceded to the U. States, 
both did concur: and, therefore, the treaty, so far, is 
unquestionably valid. In the King’s ratification, this 
fact of their concurrence is expressly stated; and as 
by the usage of nations, it is the only evidence re- 
quired in such cases, no other can be called for in this. 
The 2nd article provides for the protection of private 


*_“Para un objecto de conocido utilidad Comun.” 
Vid. Const. of Spain, p. 62, duodecimo copy; so that in 
the translation, the words “acknowledged public” are 
omitted. There are other errors, as will be seen in a 
correct translation, given below. 
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property, while it cedes the sovereignty of the Flor- 
idas to the U. States, together with all the public 
property, and vacant lands. It is in the following 
words: “His C. M. cedes to the U. States, in full 
property and sovereignty, all the territories which be- 
long to him, situated to the eastward of the Missis- 
sippi, known by the name of East and West Florida. 
The adjacent islands dependent on the said provinces, 
all public lots and squares, vacant lands, public edi- 
fices, fortifications, barracks, and other buildings, 
which are not private property, archives, and docu- 
ments, which relate directly to the property and sover- 
eignty of the said provinces, are included in this arti- 
cle. The said archives and documents shall be left in 
possession of the commissioners, or officers of the 
U. States duly authorized to receive them.” This 
is the whole of the 2nd article. The 3rd article de- 
scribes the boundaries of the ceded territories, and 
contains same other matter not pertinent to the ques- 
tion. So that, when the Cortes assented to the cession, 
it was with an express saving of all private property: 
and no one can doubt that the land granted to the 
Duke of Alagon, and that conveyed by him to Hack- 
ley, was then private property: for even if the King 
had the power to annul the grant to the Duke, and 
the conveyance to Hackley, the act by which he de- 
clared them to be annulled, necessarily followed the 
assent of the Cortes, being embraced in this ratifica- 
tion of the treaty, which was a posterior act to that 
of their assent. The protection of private property, 
in making the cession, was an important object with 
the Cortes. A sense of justice made it so: and, by an 
express saving of all private property, they effected 
the object. Wi'l any jurist say that what the Cortes 
have thus effected, and constitutionally effected, the 
King could, without their concurrence, defeat, either 
partly or entirely? The King and the Cortes, by 
virtue of the eminent domain vested in them by the 
constitution, might have divested the rights of the 
Duke of Alagon, and those claiming under him, to the 
land included in the grant of the 17th December, 1817: 
but is not the 2nd article of the treaty abundantly 
sufficient to show that they have not done a deed so 
unjust? If this article be not sufficient to show this, 
and by showing it, to protect the rights of those de- 
riving their titles from that grant, then may the 
U. States, if so disposed, lay their hands upon all 
the lands now held as private property in East and 
West Florida: for what other or better protection 
have others holding property there, against such an 
invasion of their rights, than that to which Hackley 
now appeals in defense of his? There is no power 
given to the King by the constitution to annul a grant. 
It can only be done by the King and the Cortes, by 
virtue of the eminent domain vested in them by the 
constitution; and, therefore, as the act declaring the 
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grant to the Duke of Alagon, and the titles derived 
from it, to be annulled, was not assented to by the 
Cortes, it is unquestionably void. Of their assent to 
the articles ceding the Floridas, there is all the evi- 
dence required in such cases; but of their assent to 
the explanatory article, professing to annul the Duke’s 
title, and those derived from it, there is not a tittle; 
and therefore, the conclusion is, that they did not as- 
sent to it, as, by the constitution, to give it validity, 
they ought to have done. But if the Cortes did as- 
sent to it, the claim of the U. S. to the land in 
question, being under this article only, it is incumbent 
on them to show, in support of their claim, that it was 
duly ratified by the Cortes as well as the King. The 
claim of the U. S. rests upon the validity of this 
additional and explanatory article, solely; without 
it, they could have not even a pretence for setting up 
a claim; and, therefore, if it be void, they can have no 
claim. Indeed, the addition of this article amounts 
to an admission of the fact, that, as the treaty stood, 
prior to the alteration produced by it, they could not 
have succeeded in establishing a claim to the land. If 
the U. S. thought otherwise, why did they encounter 
the trouble, and incur the expense of obtaining it? 
That, apart from this article, (subsequently added to 
the treaty under the pretext of explaining the 8th 
article, which in fact required none,) Hackley’s title 
is good, will appear to every eye, that looks at the 2nd 
article of the treaty; for that article cedes to the 
U. S., as property only, “public lots and squares, va- 
cant lands, public edifices, etc.” The land in 
question was not vacant land, nor public prop- 
erty at that time, to-wit, the 22nd of February, 
1819, having been granted to the Duke of Alagon the 
17th of December, 1817. The words, ‘“‘which are not 
private property,” used in the 2nd article, manifest 
abundant caution on the part of the Spanish Govern- 
ment, for the protection of private property; for hav- 
ing, by the words preceding them, transferred to the 
U. S. only the public property and the vacant 
lands, they might have been omitted, without affect- 


_ing the sense of the article, or the rights of persons 


holding lands and other property in the ceded pro- 
vinces. It is not material to form a correct opinion 
upon this case, whether the 8th article of the treaty 
was, or was not, assented to by the Cortes. The title 
of Hackley remains good in either case. There is a 
part of it which the Kiing could not make, without 
the assent of the Cortes. The following sentence in- 
cludes the part alluded to: “All the grants of land 
made since the 24th of January, 1818, when the first 
proposal on the part of his C. M. for the cession of 
the Floridas was made, are hereby declared, and 
agreed to be, null and void.” To do what is here stip- 
ulated, transcended the power of the King. If to this 
he had the assent of the Cortes, it is valid: if not, it 
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is void. But this part of the article does not touch 
the case under consideration. The other part of the 
article embraces the case. It provides for the con- 
firmation of all the grants of land in the Floridas, 
made prior to the 24th January, 1818; (the grant to 
the Duke of Alagon was made on the 17th of Decem- 
ber, 1817,) and that the grantees being prevented by 
the peculiar state of Spain, and the rest of Europe, 
from fulfilling all the conditions of their grants, “shall 
complete them within the terms limited in the same, 
respectively, from the date of this treaty; in default 
of which, the said grants shall be null and void.” 
There is nothing in these other stipulations that trans- 
cends the power of the King to do, without having 
first obtained the consent of the Cortes, who are his 
constitutional advisers, when an act of sovereignty is 
to be exercised; and, therefore, this part of the article 
is valid, although not assented to by the Cortes. The 
title of Hackley being good, by virtue of the 2nd arti- 
cle, needed no confirmation; but had it been defective, 
it would have been perfected by the valid part of the 
8th article; for this part of it having been constitu- 
tionally made, on the part of Spain, and ratified by 
the President of the U. S. by and with the ad- 
vice and consent of the Senate, is just as valid as the 
2nd and 38rd articles, by virtue of which the U. S. 
have taken possession of the Floridas, and now hold 
them as territories. 

Whether the U. S. knew, or knew not, the 
extent of the power of the King, as to the subject 
under consideration, is immaterial.* The case cannot 
be affected, either by their ignorance or knowledge of 
his power. Every nation treating with another is 
bound to know, and is therefore presumed to know, 
the proper organ through which the other acts in 
such cases; and also the extent of its power in binding 
the nation: and, therefore, in this case, the U. S. 
cannot avail themselves of the plea of ignorance.t 
Nations usually treat with each other by their 
proxies, or plenipotentiaries, each giving to its proxy 
a power sufficient to effect the contemplated objects. 
What each of the proxies promises within the terms 
of his commission, and the extent of his powers, binds 
his nation; but all that he stipulates to do, exceeding 
them, is void. In such a case, could the other nation, 
in whose favor the stipulations exceeding them were 
made, add aught to their validity, or gain a tittle of 
right under them, by pleading and proving its ig- 
norance of the terms of the commission, and the ex- 
tent of the powers of the proxy of the other nation? 
No one will pretend that it could. The case before us, 
in which the King of Spain exceeded the powers given 
him by the constitution made and established by the 


*_Vid. Vatt. L. of N. p. 296, Sec. 154, B. 2, C. 12 
t—Ibid. p. 297, Sec. 156. 


nation, is analogous, and the same reasoning applies 
to it. The U. S., in claiming the land in ques- 
tion, are in the situation of an individual who takes 
a bad title, knowing it to be so; and, therefore, have 
nothing to complain of. As the King had, in the 
treaty, promised more to the U. S. than the 
constitution authorized him to bind the nation to ful- 
fil, they might have considered the treaty void, in 
toto.* But on the other hand, they were equally free 
to accept the treaty, with all its imperfections, and 
they have done so. 

The grant to the Duke of Alagon was a contract 
made and executed by the King and Council of the In- 
dies acting for the nation; and therefore, quoad the 
land embraced by the grant, the power of both being 
executed, ceased with the making and execution of 
the contract. But if it did not, surely the King can- 
not now possess the power of both by survivorship, 
and now undo what required the united power of both 
of these functionaries to do, while the other existed. 
It is a rule, applicable to all contracts, whether be- 
tween nations or individuals, that all parties neces- 
sarily concerned in making it, must unite in the altera- 
tion or destruction of it. The King, therefore, could 
have no right, derived from his being a party to the 
contract, in this case to annul it by his own act. If 
he possessed the power to annul the grant, it must be 
looked for either in the grant itself, er in the con- 
stitution; but it will be found in neither. The grant 
contains no condition authorizing him to annul it; nor 
does the constitution confer the power. The eminent 
domain is in the King and Cortes; and by the exercise 
of that high power, alone, could the grant be annulled. 

It may be thought by some, that the Cortes might 
give validity to the 8th article (as changed by the 
King, under the pretext of explaining it) by their now 
giving their assent to that article, and the King’s ez- 
planation of it; or, in the language of truth and can- 
dour, his alteration of it. They cannot. It is too late. 
The Floridas are no longer subject to the authority of 
the Spanish Government. They have past from Spain. 
Her eminent domain as to those provinces is gone; 
and she can no longer exercise it there, or, indeed, 
any other governmental right or power; those terri- 
tories being now under the government of the U. S., 
and in their actual possession. 

It must be admitted, for it cannot be denied, con- 
sistently with the terms of the treaty, that the Duke 
of Alagon once had a good title to the land described 
in the grant. If he had no grant, or the grant was a 
void one, the attempt on the part of the U. States 
to get it annulled would have been a foolish, tedious, 
and expensive act of supererogation. In the ratifica- 
tion of the treaty by the King, it is spoken of as a 


*—Vid. Vatt. B. 2 C. 13, p. 327, Sec. 201, 202. 
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lawful, subsisting grant: and this ratification, so de- 
scribing it, has been accepted by the U. S. 
It is, therefore, now too late for them to question 
either its existence or validity. They would come for- 
ward, in attempting either, with an ill grace indeed: 
and after all, would not succeed in either; for the 
grant exists: has been duly registered; and all the 
legal and usual requisites to perfect it, and the title 
derived from it, have been regularly attended to. It 
must be admitted, also, as a necessary as well as a 
legal consequence from the above, that Hackley, de- 
riving his title from the Duke, also had, at one time, 
that is, prior to the ratification of the treaty, on the 
24th of October, 1820, by the King of Spain, a good 
title to the part of the land conveyed to him by the 
Duke. But it may be said, in opposition to this in- 
ference, that the Duke’s deed to Hackley (its date is 
the 29th of May, 1819,) was made subsequent to the 
ratification of the treaty, by the U. S.; which 
was on the 24th of February, 1819.* Jt was made 
subsequent; but we must recollect, at the same time, 
that it was made prior to the ratification by the King 
of Spain. The Treaty, as it was when ratified on the 
24th of February, 1819, by the U. S. con- 
firmed (by the 8th article) the grant to the Duke of 
Alagon; for no change was made, or attempted, to be 
made, in that article, till the 24th of October, 1820, 
when the King of Spain, in ratifying the treaty, at- 
tempted, in the teeth of the constitution of his coun- 
try, to annul the grant. Will it be contended that the 
treaty was perfected by the ratification of one only 
of the parties to it? that the title of the U. S. 
was thereby perfect, and, from the date thereof, in- 
defeasible? and that, consequently, at no moment, 
subsequent to that date, could the Duke of Alagon 
make a good title to any part of the land to Hackley, 
or anybody else? Unless these absurdities can be 
metamorphosed into sound principles, Hackley once 
had a good title. But, if necessary, I might go farther, 
and maintain that the title of the U. S. to 
the land (admitting the grant to the Duke, and the 
deed made by him to Hackley, to have been constitu- 
tionally abrogated) was not a complete and indefeasi- 
ble one, until the 22nd of February, 1821, when the 
ratifications were exchanged at Washington. It 
seems to me, that this act is as necessary to the per- 
fection of a treaty, as delivery, on the one hand, and 
acceptance on the other, are to the perfection of a deed. 
That the first act of ratification by the U. S. did 


*__This was the first ratification, on the part of 
the U. States. After the alteration made by the 
King, in ratifying it, on the 24th of October, 1820, it 
was again laid before the Senate of the U. S., 
and with their advice and consent, the President rati- 
fied it, the second time, on the 22nd of February, 1821. 


not perfect it, even on the part of the U. S., is evinced 
by the President’s re-submitting the treaty to the Sen- 
ate, after it had been ratified by the King of Spain, 
and, with their consent and advice, again ratifying. If 
Hackley once had a good title to the land, it follows 
that it is still good; for I think I have shown that the 
act of the King, in his attempt to annul it, was not 
within the power given to him by the constitution of 
Spain, and therefore void. The American Secretary 
of State, in his letter of the 9th of March, 1822, to 
the Commissioners under the 11th article of this same 
treaty, admits this doctrine. Indeed, it is too plain, and 
too well established, to be denied by any one. Speaking 
of the claims of certain citizens of the U. S. on Spain, 
and the power of the government of the U. S. to com- 
pound them, as is done in the treaty, under which 
the question now before me is propounded, he says, 
“Whatever claim the U. S. were not competent to re- 
nounce, remains in full force against Spain, as much 
as if the treaty had not been concluded.” “Whatever” 
of Hackley’s title the King “was not competent to 
destroy, remains in full force, as much as if the treaty 
had not been concluded,” whether that force shall op- 
erate against Spain or the U. 8. The sole question, 
therefore, between Hackley and the U. S. is, whether 
the King could, without the consent of the Cortes, 
annul, by virtue of the power vested in him by the con- 
stitution of Spain, the deed of the Duke of Alagon to 
Hackley: and I think I have shown that he could not. 

By the Constitution of Spain, the King may, “for 
an object of acknowledged public utility,” take the 
property of an individual, giving him a fair equivalent 
at the time, to be ascertained by a sufficient inquiry, 
made by fit and proper men; or in other words, if an 
individual, knowing that the Government needs, for 
the safety of the nation or its prosperity, a part of 
his land, will not sell it for a fair price, the King may 
take it, paying him at the same time a fair equiva- 
lent, to be ascertained by a writ of ad quod damnum, as 
a Virginian lawyer would term it in a similar case 
arising in his state. Such a power exists in every 
Government, it is believed: and against it, no rational 
member of any Government will complain, because he 
will get the value of his property, and moreover share, 
with the other members of.the community, the benefits 
resulting from its use as public property. But the land 
in question, was not taken by virtue of this clause of 
the Spanish constitution: and I believe it never has 
been, and never will be thought by any one, in any 
degree acquainted with the subject, that it was. This 
provision of the constitution enables the King, in the 
name and for the benefit of the nation, to take the 
land of an individual for a road, for the site of a 
fort, a canal, &c. but not to annul a grant or title, to 
effect an object of a foreign nation. The object, to 
bring the case within this provision, must be the safety 
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or prosperity of Spain, or some of her territories. 
This is too evident to require either argument or il- 
lustration. But if the case were within this clause of 
the constitution, the power has not been so exercised 
by the King, as to prdduce the effect of destroying 
Hackley’s title; because the requisites to effect the ob- 
ject, have not been observed: and in such cases, they 
ought to be strictly observed. The same clause says, 
if it “be necessary for an object of public utility, to 
take the property of an individual, nevertheless, it 
shall not be done, unless he be at the same time indem- 
nified, and a fair equivalent be given him upon a 
sufficient inquiry made by fit and proper men.” No 
inquiry was ever made—no indemnity made—no 
equivalent given. In fact, it was not by virtue of this 
clause of the constitution that the King acted, when 
he undertook to abrogate the titles of the Duke of 
Alagon, and of those claiming under him: and, there- 
fore, the inquest it prescribes was not made, and 
the simultaneous acts of indemnifying and giving a 
fair equivalent, were not attended to. Were the case 
within this clause, the omission of these requisites 
would, certainly, render the act of the King void; 
and the right of Hackley to the land, conveyed to 
him by the Duke of Alagon, would remain good. It 
is now too late to supply these omissions, even if by 
doing so the case could be made better. The sovereign- 
ty of Spain has ceased, and the land is now within 
the exclusive jurisdiction of the U. States. The auth- 
orities of Spain cannot, therefore, now act upon the 
subject. 

Unaccustomed to inquiries like the present, I 
ought perhaps to have expressed myself with less con- 
fidence than I have, in giving the above opinion; but 
if I had, it would have been at the expense of candour: 
for, from the view I have taken of the case, and the 
consideration I have given it, my conviction is, that 
Hackley’s title is not affected by the treaty, either 
more or less than the treaty affects the titles of other 
individuals, holding lands in E. and W. Florida, under 
grants from the King, or by any other legal means; 
because the part which professes to annul it, is, it- 
self, a nullity, being made without authority. So that 
this part of the treaty being put out of the way, 
Hackley’s title is just as much protected by the treaty 
as those of other persons, who held lands in the ceded 
provinces prior to their coming under the Government 
of the United States; and it will be recollected, that 
in the 2d article of the treaty, there is an express 
saving of all private property.” 

Hackley’s case is, perhaps strengthened by the 
fact of his being an American citizen; but not having 
time to consider it in connection with that circum 
stance, I shall express no opinion upon the point. 

Hackley must, certainly, in the opinion of all ac- 
quainted with the facts on which it rests, which have 


an equitable title to the land too strong to be ques- 
tioned; and, therefore, were his legal title imperfect, 
I cannot believe that the government of the U. States, 
availing itself of the power it possesses, would refuse 
to confirm it. On the contrary, I must think that 
the government of a great and magnanimous nation, 
rich in pecuniary resources, and holding territories 
of unpopulated land, would feel the influence of the 
principles and sentiments of the nation, in support 
of whose honour, as well as interest, it ought always to 
act; and that it would, if necessary, respect the hon- 
our of the nation, and confirm his title. To do so, 
would be only an act of justice. Were it a case be- 
tween two individuals, a court of equity would en- 
force the act, which the honour as well as the justice 
of the nation enjoins. In such a case, to dispossess him 


of the land would, indeed, be “to feel power and for- 


get right,” as was happily and correctly laid upon 
another, and yet more important occasion. I cannot 
therefore, believe, that the hand of power will be 
raised up against him, even if the government should 
consider his legal title defective. It seems to be un- 
necessary, at this time, and after the opinion I have 
expressed as to his legal title, to state fully the facts 
and circumstances on which his equitable title rests. 
I shall, therefore, mention only a few of them. His 
negotiations for the land commenced before the gov- 
ernment of the U. States even thought -of purchasing 
the Floridas. His first intention was, by some way 
or other, to benefit the U. S., and, with that object 
in view, he laid the subject before the Minister of the 
U. S. at the court of Spain; offering, at the time, to 
proceed without delay to the U. S. as a messenger, if 
necessary. He had previously ascertained that the va- 
cant lands in E. and W. Florida might be purchased 
at a very moderate price from the government of 
Spain; and that there were many individuals, and 
some of then very influential, then trying to obtain 
some of these lands. The minister gave the subject due 
consideration; but, for various reasons expressed at 
the time, declined engaging in the proposed scheme. 
Hackley them consulted him upon the propriety of his 
obtaining an. interest in some of the lands, avowing 
his determination to have nothing to do with them, if 
the minister thought it improper in him, either as a 
citizen of the U. S. or as one of its agents in Spain. 
The minister was clear in thinking there was no im- 
propriety in his obtaining, if he could, an interest. 
Hackley then addressed himself to the Duke of Ala- 
gon, with whom he had rendered some services at 
Cadiz, during the revolutionary movements that so 
long agitated Europe. The Duke came into his propo- 
sition; and after some delay, obtained the grant of 
the 17th December, 1817, with an understanding be- 
tween them, that he was to consider Hackley as a pur- 
chaser of a moiety of the land, when the grant should 
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be obtained; and that the land should be considered 
as joint property: but some conduct, on the part of the 
Duke, exciting the suspicions of Hackley, determined 
him to separate his interest in the land from that 
of the Duke. After various propositions on the part 
of Hackley, and many pretexts for delay on that of 
the Duke, this object was effected and secured by the 
Duke’s deed to Hackley, of the 29th of May, 1819. 
The deed ought to have been made, by the agree- 
ment for dividing the land, long before; but when it 
was made, even after all the procrastination of the 
Duke, still there was nothing to lead Hackley to sus- 
pect that his rights under the deed would clash with 
the claims of the U. S.; on the contrary, he found, 
by looking into the treaty between Spain and the U. 
S., published in that country the 15th of April, 1819, 
in its original form, that the Duke’s deed to him was 
confirmed, expressly, by the 8th article. I say express- 
ly, because, by that article, all grants made by the 
King of Spain, prior to the 24th of January, 1818, are 
confirmed. The grant of the Duke of Alagon was 
prior; and therefore was, by that article, confirmed. 
If that grant was confirmed, so was, as a necessary 
consequence, his deed to Hackley. 
(Signed) M. M. ROBINSON. 
Richmond, April 27, 1822. 

OPINION OF JUDGE W. W. VAN NESS. 

I have attentively considered the papers submit- 
ted to me relating to the title of Mr. Richard S. Hack- 
ley to certain lands in Florida, heretofore granted by 
the Spanish Government to the Duke of Alagon. 

The facts in relation to the original grant, the 
subsequent alienation of a part of the lands to Mr. 
Hackley, and all the other facts which have a bear- 
ing upon the question submitted to my consideration, 
I have taken from the opinions of Gen. Taylor and 
‘Mr. Robinson, which were left with me. 

From the facts before me, I take it to be es- 
tablished, that the Duke of Alagon once had a per- 
fect title to the lands in question under the grant 
made to him by the King of Spain; and that on the 
29th of May, 1819, a valid title to part of the same 
lands was vested in Mr. Hackley, in virtue of the 
Duke’s deed to him of that date. 

The question upon which I am requested to give 
an opinion is, whether or not this title of Mr. Hack- 
ley’s still remains, or whether it has been destroyed, 
annulled, or extinguished by ‘the operation of the 
treaty of amity, settlement and limits, between the 
United States and Spain, of February, 1821. 

I think the case presents two questions: 

lst. Had the King of Spain, without the consent 
of the Cortes, the power to cede to the United States 
the right of property to, as well as the political sov- 
ereignty over, the lands in question? And, 


338 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


2d. Had he the power to annul the grant to the 
Duke of Alagon? 

1st. As to the first question, it is supposed that 
the King had the power to make the cession by 
virtue of what is denominated by writers on public 
law, the “Dominium eminens,” or transcendental 
power. 

I am thoroughly persuaded that it was not under 
that power that the King, (or rather his ministers, 
for, personally, I presume he had little to do with 
the transaction) undertook to enter into the stipula- 
tions by which it is supposed the title to the lands in 
question, as well as the right to govern the territory 
of which it forms a part, were ceded to the United 
States. 

The King, alone, has manifestly no right to cede 
Spanish “territory,” however small its extent may be, 
nor to transfer or alienate the national property to a 
foreign power. 

The Dominium eminens does not reside in the 
King alone, but is placed in the joint hands of the 
King and Cortes, and can only be exercised by them 
jointly; and this the government of the United States 
was bound to know. 

Neither the 8th article of the treaty, nor the ex- 
planatory ratification of it, by which the operation of 
that article is extended to the three grants therein 
specified, appear to have been submitted to the Cortes, 
on the contrary, the inference is irresistible, they were 
not, and they of course have never received their 
sanction. 

The title of the United States cannot, I think, be 
sustained on this ground. 

2d. As to the second question, with our imperfect 
knowledge of the organization of the Spanish govern- 
ment, and of the extent of the royal prerogative and 
powers, it is somewhat adventurous, perhaps, to ex- 
press an opinion upon this point. It is one upon which 
Spanish Jurists and Statesmen should be consulted, 
who alone are competent to determine what power 
the King has over private grants, and, particularly, 


whether he can constitutionally annul them for any 


purpose. 

The fact of his anulling all grants made after 
a certain day, by the 8th article of the treaty, and 
the grant to the Duke of Alagon by name, by the 
explanatory ratification, perhaps authorizes us to con- 
clude that he acted within the scope of his authority 

The act of annulling the grant to the Duke of 
Alagon, and all others made after the 24th of Janu- 
ary, 1818, seems to me to be a distinct and inde- 
pendent exertion of authority, unconnected with the 
act of cession. 

It does not follow, that because the King had no 
right to cede the lands, that he had not, by the laws 
of Spain, the power to annul a private grant. He 
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possibly may have the power to do the one, though 
not the other. 

If the King had the power to annul the grants 
mentioned in the treaty, and in the ratification, the 
property, as it were, reverted to the nation, it again 
became public property, and I should think, as such, 
was lawfully ceded to the United States by the 2d and 
3d articles of the treaty, to which the Cortes have 
consented. 

From this view of the subject, it would seem to 
follow, that the great and sole question is, whether or 
not the King had a right to annul the grant? and 
whether he had or not, we possibly have not the means 
of deciding. 

It is to be observed that nothing is ceded by the 
treaty except by the 2d and 3d articles, to which the 
Cortes assented. 

Nothing is ceded by the 8th article, nor by the 
special or explanatory ratification, in both of wihch 
the contracting parties appear to have carefully ab- 
stained from the use of any words of cession. 

Nothing, therefore, has been ceded by express 
words, to which the Cortes have not given their con- 
sent. 

The object of the 8th article, I apprehend, was to 
define what should be considered private, and what 
public property. 

The former was confirmed to the proprietor, and 
the latter was ceded by the 2d article. The explana- 
tory ratification by the King of Spain extends the 
operation of the 8th article, and is to be treated as 
forming a part of it. 

With such means of deciding this question as I 
possess, and judging of the extent of the power of the 
Executive Government of Spain from the Constitu- 
tion by which it is both defined and limited, I am 
of the opinion that the King had not the power to 
annul the grant in question. It seems to me incredible, 
that a people who had just attempted to form a sys- 
tem of government for the protection of their prop- 
erty and persons, (the great end of all governments,) 
should have given to the King, or left in his hands 
such a tremendous power. _ 

If the King has authority to annul a grant, once 
solemnly made according to the laws of Spain, he in 
fact remains, in this most important particular, as 
absolute a despot as he was before he became a King 
under the Constitution. 

I perceive no such power given to him by the 
Spanish Constitution, nor do I believe that it exists: 
on the contrary, that instrument abounds with pro- 
visions, which place the right of property under the 
safeguard of the laws, and it is but in one case that 
the King has the power to take an individual’s prop- 
erty without his consent.—(See Spanish Constitution, 
Title 4, Chap. 1, Art. 172, Sec. 10.) And it may be 


argued that the King has the power, under this pro- 
vision in the Constitution, to annul a grant whenever 
he thinks it necessary to do so, “for an object of 
acknowledged public utility.” 

I am of opinion, that this part of the Spanish 
constitution has no application to the case under con- 
sideration. The same principle is to be found in the 
fundamental laws of England, and in most, if not all 
our State Constitutions. 

After examining the various translations of this 
section with which I have been furnished, it appears 
to me that the fair and obvious interpretation of it 
is, that whenever the King considers it necessary to 
take private property for the public use, in the Spanish 
territory, it may be done, giving, however, to the 
owner, an equivalent for it, within such time, and in 
such manner, as shall be prescribed by law. This 
authority or power was never intended to apply to the 
case where the government was compelled by neces- 
sity to sacrifice individual property in order to cede 
it to a foreign power. 

It is precisely to such a case that the “eminent 
domain” applies, from the exercise of which, the King, 
as has been already observed, is excluded; except in 
conjunction with the Cortes. 

To what cases, then, does this power apply? I 
answer, to the same cases to which the analogous 
power in the British and American constitutions is 
applicable; as, for instance, to the taking of lands 
belonging to an individual, whereon to erect forts, or 
other public works, or edifices; or which are required 
for roads or canals, and the like, 

I have thus expressed my opinion on this inter- 
esting case, without going into much argument in 
support of it. 

I do not mean to say that it is a case free from 
difficulty ; but with such means of forming a correct 
conclusion as I possess, I am satisfied that Mr. Hack- 
ley at one time had a clear and indisputable title to 
the lands now claimed by him, and that such title 
has not been divested by the operation of the treaty. 

(Signed) W. W. VAN NESS. 

New York, July 22d, 1822. 


OPINION OF WILLIAM SAMPSON. 

I have read the case stated to General Taylor, and 
his opinion on the title of Mr. Hackley to the lands 
conveyed to him by the Duke of Alagon, and I con- 
cur in opinion with that learned and able jurisconsult, 
that the title is good in law and equity. 

I have also read the case submitted to Mr. M. M. 
Robinson, containing the additional facts of the ex- 
planatory declaration annexed to the ratification by 
the King, purporting to annul the royal grants he 
had previously made, and the query proposed to Mr. 
Robinson, whether Mr. Hackley’s title was annulled by 
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the treaty; and I fully concur in the convincing argu- 
ments he has used, to show that it was not. 

I have also read with care and attention, the vol- 
uminous correspondence and other official documents 
submitted to Congress by the President of the United 
States upon the subject of those grants, to which, be- 
ing matters of public history, I could not close my eyes, 
and from due consideration of the whole, my judg- 
ment inclines me to take a more advanced ground than 
those gentlemen have perhaps been called upon, or 
thought it necessary to take, and to be of opinion, that 
the title of Mr. Hackley not only was not, but that it 
could not be annulled by the treaty. 

It appears, that before any proposal was made 
by the Spanish government to cede the Floridas, 
Mr. Hackley, a Consul of the United States residing 
in Spain, discovered that large tracts of vacant lands 
belonging to the crown, and which were by the King’s 
imprescriptible right of sovereignty at his disposal, 
might be purchased for very little, and it occurred to 
him that they might in the then state of things be 
made a very valuable acquisition to his nation. He 
thereupon applied to the Minister, representing the 
interests of his country at Madrid, offering his serv- 
ices, and desiring to be sent as a special messenger, to 
submit his views in person to his own government. 

It appears that the minister, though approving 
his intentions, did not choose to interfere, and that 
the project fell to the ground. 

It appears that some time after, he understood 
that some influential persons had formed the design 
of purchasing lands in the Floridas, and he consulted 
the minister whether it would be inconsistent with 
his duty as a public agent, or in any way derogatory 
or unbecoming of a loyal citizen, to turn this specula- 
tion to his own advantage, declaring, that if it should 
so seem to him, he would discard it from his thoughts. 
and that the Minister, not seeing any just objection 
to his thus advancing his fortune if he could, he 
profited by his acquaintance with a person high in 
rank and court favour, to whom he had rendered serv- 
ices during the political agitations of the country— 
That person was the Duke of Alagon. 

It appears that an engagement was entered into 
between these two individuals, upon principles of mu- 
tual benefit; the one possessing interest to obtain the 
grant, the other, a man of business acquainted with 
the nature of the country and the means of making 
it available, and that when obtained, it was to enure 
to their common benefit; and that they were to be 
considered as joint purchasers. _ 

It appears, that an Attorney was specially dele- 
gated at the cost and charge of the grantee, who re- 
paired to the colony, and took possession in the name 
of his constituent, with all the forms and solemnities 
known to the laws and usages of the country; and 
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that the investiture was received from the hands of 
the Governor, and the grant duly registered about six 
months after the date of the royal order. This, con- 
sidering the remoteness of the territory and the de- 
lays of office, is evidence that there was no waiver 
or remissness; and being more than half a year pre- 
vious to the treaty, it leaves no room for the argu- 
ment of surprise upon the parties to it. 

It appears that besides this grant, there were 
about the same time two others, one of which was of 
much greater extent, and that taken together, they 
absorbed the whole of the vacant lands that were at 
the King’s disposal in East or West Florida, leaving 
nothing to be ceded to the United States but the mere 
sovereignty of those dominions. 

It appears that these grants were not secret, but 
known to Mr. Erving, the Minister above referred to; 
and that on the 10th of February, 1818, more than 
one year before the treaty, he communicated his 
knowledge of them to Mr. Adams, the Secretary of 
State, who afterwards, in the character of Minister 
plenipotentiary, negotiated and concluded the treaty; 
and that on the 26th of the same month, he sent ex- 
tracts containing the granting clauses of the grants 
to the Duke, and to the Count Punon Rostro, prom- 
ising soon to send full copies. and that he, on the 5th 
of April, 1818, actually transmitted an entire copy of 
the grant to M. Vargas, the treasurer of the house- 
hold. This would in any case, between ordinary par- 
ties, amount to notice. There was certainly, at the 
very least, information enough to put the subsequent 
purchaser upon inquiry. Wherever these copies were 
obtained, it is presumed the dates could have been 
furnished; but independent of that, in the case of the 
Duke of Alagon’s grant, under which Mr. Hackley de- 
rives, the records of the colony, as well as the archives 
of the mother country, would have answered the in- 
quiry; and the United States became, if anything, a 
purchaser with notice. 

It appears further, that Mr. Erving communi- 
cated to Mr. Adams certain discussions that had 
arisen between him and Mr. Pizarro, the first Minister 


‘of Spain, and that Mr. Erving told Mr. Pizarro that 


he had perceived there was some question of ceding 
the Floridas to the United States in compensation of 
the claims, and begged of him to prepare his des- 
patches for the difficulty which must certainly arise 
out of these grants; that it was an error to suppose 
that the United States valued the mere sovereignty 
so high as to pay for that only; and that at length he 
had brought Mr. Pizarro to consent that the grants 
might be cancelled, and indemnity given to the 
grantees in New Spain or elsewhere. All this shows, 
that before the communications assumed the tone 
they afterwards did, these grants were considered 
binding on the King and on Spain, so much so, that 
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they could not be got rid of but by indemnity made to 
the grantees. 

It appears that Mr. Erving, in a letter dated May 
14th, 1818, continued the subject of these grants, and 
informed Mr. Adams that he had seen Mr. Pizarro 
before the departure of his courier, adding, “whether 
I produced the desired effect I cannot positively say ; 
but immediately after he wrote to the Council of the 
Indies, in consequence of which, the Council sent or- 
ders to the Duke of Alagon and the Count of Punon 
Rostro, directing them -not to sell, &c.”’ and conclud- 
ing thus, “be that as it may, all sales made by the 
grantees are ab initio void by the laws of the Indies. 
There are also other onerous obligations by these 
laws, calculated to produce the objects these grants 
have in view, viz. the cultivation and population of 
the territory, obligations which grantees of large 
tracts under prohibition to make sale cannot fulfil, 
least of all grantees who have not a cent, and are over- 
whelmed with debts.” 

This letter is a further proof, that these grants 
were considered binding on the King, since such shifts 
and such arguments were resorted to, to render them 
ineffectual, as would be otherwise gratuitous, and 
when it is suggested as a ground of forfeiture that a 
nobleman thus restrained from selling to any settlers, 
had not by his own exertions peopled a territory six 
months after he had got possession of it. 

On the 12th of June, 1818, Mr. Erving again 
writes to the Secretary of State, that Mr. Pizarro told 
him the King had concluded to make the cession as 
valuable as possible to the United States, as he (Mr. 
Erving) might have seen in the promptitude with 
which he (the King) had acted on his (Mr. P’s) sug- 
gestion, and given order to the Council of the Indies 
relative to the late grants; yet he was fully aware 
that the lands would be infinitely beyond the in- 
demnities demanded by the United States, and hence 
it was reasonable the difference should be made up, 
by concessions on the other side.” This was a strange 
and disingenuous attempt, after granting lands with- 
out conditions, to impose conditions which the 
grantees were incompetent to perform, and then in- 
sist upon the nullity of the grants, it will not surely 
be countenanced by a government which is founded 
upon justice and equal rights, without respect to 
persons. 

On the 18th of July, 1818, it appears that Mr. 
Erving wrote to Mr. Pizarro, that “these prohibi- 
tions .had been considered by them both as annulling 
the grants, that on the importance of this measure 
they were already agreed, that he was informed Mr. 
Vargas had received another office from the same 
department (Indies) by which the difficulty with re- 
gard to him, was removed, and that he was therefore 
now actually free to sell the lands in question, or to 


profit of them (always in conformity to the laws) as 
might best suit him.” I know not (he adds) whether 
Messrs. Alagon and Punon Rostro have received sim- 
ilar offices. It is to be presumed; and, then, rising 
in his demands, he says the United States cannot re- 
ceive the Floridas as an indemnity, if all the cessions 
since the Convention in 1802 are not annulled; and 
that he is informed, the reclamations will amount to 
the enormous sum of 25 millions of piastres. This 
latter demand was indeed readily withdrawn in favor 
of the innocent and bona fide alienees; and I think 
the same principle of moderation and justice (since 
the liability of the U. States is reduced to 5 millions) 
would operate in favor of Mr. Hackley, were his case 
presented to his government as a mere matter of 
grace, and not as I think it is, a title unquestionable 
before any court of justice. 

Enough is shown, and much might be added to 
show, that these grants were considered as valid and 
subsisting grants, and that they were as binding upon 
the King as any feudal donations of royal grants ever 
yet were, and that they were so acknowledged, both 
by the words and acts of each of the high contracting 
parties, though equally desirous that they should be 
annulled by any possible means. All the difficulties 
arose, indeed, from that stubborn fact, that they were 
obligatory on the faith and honour of the King. Why 
else did Mr. Adams in his note to Mr. Onis, of the 31st 
October, 1818, insist that they must be cancelled un- 
less his Government provided some other adequate 
fund? Why cancelled if they were already void? Mr. 
Adams also, insists, that some time must be agreed 
upon, subsequent to which no grant within the terri- 
tory shall be considered as valid. Mr. Onis says, that 
the demand of annulling all grants since 1802, was 
offensive to the dignity and imprescriptible rights of 
the crown of Spain, which as legitimate owner had a 
right to dispose of those lands as it pleased. And that 
the utmost extent of what he could agree to, was that 
those since the 24th of January last, the date of his 
first note announcing his Majesty’s willingness to 
cede the Floridas to the United States should be de- 
clared null; and then to save the honour and dignity 
of his Catholic Majesty, he adds these words, “in con- 
sideration of the grantees not having complied with 
the essential conditions of the cession.” 

I must confess that I see but little dignity in this 
way of saving his master’s honour and dignity. If 
these were implicated by his assent to the declaring 
null what upon the faith of a King he had made ir- 
revocable, the matter was not mended by putting it 
upon the ground of not fulfilling conditions that no 
where existed, and which were called by the unmean- 
ing name of essential conditions. If, indeed, there had 
been essential conditions unfulfilled, it would have 
been a waste of time, cost, and pains to have had re- 
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course to the operose mode of an explanatory declara- 
tion by the King of Spain, and a second reference to 
the Senate, and a second ratification by the President, 
and to so many angry communications and threats of 
self redress by force of arms. 

At length the Plenipotentiary Ministers exchange 
their project and counter project, and after they had 
thus measured their ideas, and discussed each separate 
proposition with jealous scrutiny, the 8th article was 
drawn up by Mr. Adams as it now stands in the treaty, 
and the treaty was signed by the Plenipotentiaries, 
and ratified by the President, with the assent and ad- 
vice of the Senate. 

It was not till the arrival of this treaty by a spe- 
cial messenger of the Spanish Minister, and its pub- 
lication in Spain, that the Duke of Alagon, finding 
that, not only by the 2d and 3d articles all private 
property was held inviolate, but that the express 
terms of the 8th article confirmed his grant by ref- 
erence to a determined epoch, at length discharged his 
trust, and executed a conveyance of the legal title to 
Mr. Hackley of a moiety in severalty. 

It appears that the delays and procrastination of 
the Duke, for which Mr. Hackley knew no good rea- 
son, but which might have arisen from the apprehen- 
sion of being required to accept of indemnity in New 
Spain or elsewhere, and to surrender his grant in 
Florida, or from fears, or hopes, or what motive is not 
material, had alarmed the suspicions of Mr. Hackley, 
and caused him to insist upon severing in interest, and 
that the Duke, to convince him of his good intentions 
toward him, acquiesced. 

And thus would the title of Mr. Hackley have 
been clear of all question, had not a misunderstanding 
arisen, not as to the terms of the treaty, (for as to 
those there was no misunderstanding,) but as to what 
the contracting parties intended by the 8th article 
when they signed it. It was insisted by Mr. Adams, 
that the 8th article was agreed to upon a full under- 
standing that the 24th of January, 1818, would ex- 
clude the recognition of all the three grants in ques- 
tion, and Mr. de Neuville was vouched, as the common 


agent of the negotiators during the temporary indis- 


position of Mr. Onis, that such were his declarations. 

To this Mr. Onis replied, in a note to Mr. Adams 
of the 10th of March, 1818, that when he proposed the 
revocation of all the grants made subsequent to the 
date above mentioned, it was with the full belief, that 
it comprehended those to the Duke of Alagon as well 
as any others which had been stipulated at that pe- 
riod; but that, if it had appeared. to him that any of 
these grants were prior to the date above mentioned, 
he would have insisted upon their recognition, ‘“‘as the 
honour of the King his master, and the unquestion- 
able rights of his sovereignty of his possessions, and 
the disposal of them, obviously required.” 
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Thus one party complained that the other held to 
the letter, perverting the spirit of the treaty, and in- 
sisted upon a declaration to counteract the misunder- 
standing; whilst the other maintained that the words 
of the treaty were the true expressions of his mean- 
ing, as whichever way the fact misconceived by him 
might be, it made no alteration in the nature and rea- 
son of the thing. 

And now, although I do not admit the treaty-mak- 
ing power to go to such extent, nor that the King was 
competent to untie the knot his own hands had woven, 
yet, as all the objections converge and centre in this 
act of transcendent authority and this explanatory 
ratification, by which alone, if by any thing, the title 
of Mr. Hackley can be impeached; and the whole argu- 
ment assumes that the date was fixed in the positive 
understanding of the three grants being annulled by 
its tenor. it may not be improper to make a passing 
observation. 

If the 24th of January, 1818, had been an arbi- 
trary date which had no moral bearing ‘whatsoever, 
or no reference to any thing equally in the knowledge 
of both parties; and if, as the rumor went, the 
grants had been all on the 23d of January, one day 
before the day proposed by Mr. Onis, and Mr. Onis 
did. with intention to deceive, fix upon that day, Mr. 
Adams was well justified in saying that decency ad- — 
mitted of no terms to express such perfidy; but, what- 
ever reason there may have been for reproaches of 
this nature on other occasions, here there was none. 
The rumor was false; nor does it appear that Mr. Onis 
knew as much of these grants as Mr. Adams did, and 
the epoch marked by him was rational and pertinent. 
{t was the day of his first proposal to cede the ter- 
ritories on behalf of his Catholic Majesty, on which 
day a lien might be supposed to arise, and the lands 
to be affected with an equity in favor of the United 
States and against the grantees, however good their 
title otherwise might have been. This principle was the 
governing one. The grant to the Treasurer, Mr. Var- 
gas, happened to fall without, and that to the Duke 
of Alagon within, the term of recognition. That was 
his good fortune; he was therefore within the letter 
as within the spirit of the article. Mr. Vargas was 
unfortunate enough to be within neither. The treaty 
admits all grants prior to the 24th of January, to be 
as binding on the United States as they were upon 
the King, if no treaty had been made, provided the 
conditions be fulfilled according to the tenor of the 
grants. I have read the grant to the Duke of Alagon, 
and find that by its tenor there are no conditions, 
therefore none unfulfilled; and, under every aspect, 
this is a case which between individuals could not 
admit of a doubt; the legal title of Mr. Hackley be- 
ing clear, and his equity greatly preponderating. There 
was no way of getting rid of this difficulty by a 
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coup d’etat, and Mr. Forsyth was instructed to pre- 
sent a declaration which went to explain, but which 
the Spanish Minister said went to annul, one of the 
most precise and positive articles of the treaty; and 
to demand that the King should sign it together with 
the ratification, on pain of the treaty being held 
ratified without his signature, possession taken of the 
Floridas by virtue of the treaty, and of other terri- 
tories as a pledge for the indemnities. There were 
lively remonstratnces against his alleged duress, but 
they were not listened to, and the king, who, in the 
interim, had sworn to the constitution of 1812, and 
who knew that his authority to bind his nation by such 
an act was gone, complied. 

Now, admitting whatever has been written by 
speculative authors upon the law of nations touching 
the transcendental powers of sovereigns founded upon 
the doctrines of necessity, which, whether it be the 
plea of the tyrant or the excuse of the just, begins 
only where law ends; and that cities and territories 
may be given up to fire and sword as victims to ap- 
pease this mighty tyrant; admitting all that barbar- 
ous nations have done to be law, and that our gov- 
ernment, instead of giving better examples should fol- 
low worse, it would not avail; since two things always 
held indispensable were wanting—lst, an adequate 
crisis—2d, a competent organ. Of these then in their 
order. 

1st. I cannot think that the liquidation of a de- 
mand, whether of five or five and twenty millions 
of dollars, by a rich and powerful nation, could jus- 
tify the stripping our own citizen of his property, and 
instead of that protection which he had a right to 
expect from a government intended to protect the 
rights of each by the arm of the whole, the making of 
the shield a sword. Whatever may be the emergency 
that justifies the invocation of this destroying angel, 
which, like the visitation of a mighty whirlwind, lay 
prostrate all before it, this was not that juncture. 

2dly. The person who took upon him the exercise 
of this transcendent power of annulling royal dona- 
tions, and destroying vested rights, was indeed the 
same natural person who had made those grants and 
conferred those rights, but his political character was 
changed from that of an unlimited to that of a lim- 
ited monarch. This change was made known to the 
government of the U. S. by Gen. Vivez, at Washing- 
ton, and was promulgated to all the world. It was 
written in a constitution, of which the text was too 
plain to be mistaken; and though questions of intern- 
al regulation arising under the constitution, might 
perhaps be referred with propriety to Spanish jurists, 
and our courts might, perhaps, in some cases, take 
evidence of the import of its provisions; yet, in that 
part which contains the treaty-making powers, and 
only concerns foreign nations, the last that should be 


asked for an opinion should, in my judgment, be a 
Spanish lawyer: governments that treat with Spain 
must read it for themselves, and verify at the peril of 
nullity the powers of the agent with whom they treat, 
to bind his principal. And however treaties may be 
the paramount law of our land, yet they are but laws 
subject to rules of construction, and no further bind- 
ing upon our judges than they are made by compe- 


tent authority, in default of which, on the one side or © 


the other, they will be held null. Such would be the 
fate of a treaty made and ratified by the President 
without the consent of the Senate; such would be a 
treaty entered into with the Queen or Infante of Spain, 
Such was the explanatory declaration of King Ferdi- 
nand, by which, if by any thing, Mr. Hackley’s title 
stands impeached. 

The original text of this political constitution of 
the Spanish Monarchy, is very plain and perspicuous: 
it abounds with provisions against arbitrary power, 
distributed under the respective and appropriate 
heads. It is divided into titles and chapters, and also 
into articles, which are numbered in series from the 
beginning to the end, some of which articles, contain- 
ing variety of provisions on some important subjects, 
are subdivided into paragraphs or sections. The fourth 
title is “Del Rey,” and the first chapter of that title 
is upon the inviolability of the King and his authority. 
The 172d article is contained in this chapter, and is 
divided into twelve sections, detailing the restrictions 
which are laid upon the exercise of the royal authority. 
Of these it may suffice to select a few. 

Fourth. The King shall not alien, cede, or ex- 
change any province, city, town, or place, nor any 
part of the Spanish territory, however small it may 
be. 

Seventh. The King cannot cede nor dispose of na- 
tional property, without the consent of the Cortes. 

Tenth. The King cannot take the property of any 
individual, or any corporation, nor molest them in the 
possession, use, or enjoyment of it; and if in any 
case it shall become necessary, for an object of ac- 
knowledged public utility, to take the property of 
an individual, he cannot do so, unless at the same time 
he shall be indemnified, and a full equivalent be given 
him on the estimation of good men, (sino que al mis- 
mo tiempo sea indemnizado y se le de el buen cambio 
a bien vita de hombres buenos.) 

The 173d article concludes this chapter, and con- 
sists entirely of the formule of the oath which every 
King, on his accession to the throne, (unless he be a 
minor, and then on entering upon the government,) is 
bound to swear, and which King Ferdinand had sol- 
emnly sworn to before the act in question. It is thus: 
“I, Ferdinand, by the grace of God and the constitu- 
tion of the Spanish Monarchy, King or the Spains, 


(Rey de los Espanos) do swear, by God and the Holy 
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Evangelists, that I will not aliene, transfer, or dis- 
member, any portion of the Kingdom. That I will 
never take from any man his property, and that I will 
respect above all things the political liberty of the na- 
tion, and the personal property of every individual; 
and if I shall do contrary to this which I have sworn, 
or to any part thereof, I am not to be obeyed, and all 
that is in contravention of the same shall be held 
null and of none effect. So may God help me, and 
defend me, as I observe this oath, and judge me as I 
shall prove false to it.” 

From this and other provisions in the treaty, it 


appears, that though Ferdinand the Seventh, by the ° 


grace of God, King of Spain and the Indies, &c. &c. 
had powers to give, grant, or exchange, to treat and 
ratify without restriction, yet that Ferdinand the 
Seventh, by the grace of God and the Spanish Con- 
stitution, was incompetent to cede or exchange any 
public, or to meddle with any private property: from 
which it follows, that to the cession of the Floridas 
he was fully competent to give the full powers he did, 
and his ratification of the articles of cession, viz. the 
second and third of the treaty, to which it is recited 
that he had the assent of the Cortes, is also unques- 
tionably binding. But to cede public property, or to 
take private for any purpose whatever, public or pri- 
vate, he was incompetent. If while he still continued in 
the plenitude of his power, he was bound by the full 
powers he had given, as was insisted by our ministers, 
and enforced not only by authority of books, but by 
threats of self redress, so that he could no longer re- 
fuse his sanction, or withheld his ratification of what 
his minister had concluded in his name, how much less 
when divested of his high prerogative was he compe- 
tent to rescind what the Spanish nation, by his organ, 
had rendered so unalterable, as that his ratification 
of it was deemed superfluous? I agree also in the opin- 
ion that the Cortes could not afterwards ratify this 
act so as to make it valid, for the reasons given by 
Mr. Robinson; if it were otherwise, the individual 
never could be safe, no title could be secure. 

I have said, that between individuals such a title 
could never be disputed, and I trust the same maxims 
of justice will be applied to this case, and no other. 
I have faith in the solid and sound maxims of our mu- 
incipal laws, approved by daily use and matured by 
long experience.—They are no less dear than familiar 
to us. They are no respectors of persons, they are 
not framed for extreme cases, they are intelligible 
and understood. In the speculations and imaginations 
of writers upon the law of nations, I have no faith 
at all. Their feeble texts without arbiter and without 


sanction, are easily bent by either contending party to © 


his ends, and vouched by each of his authority; they 
never yet stayed the arm of power, or had their execu- 
tion but through force: and of this, the passages cited 
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in the course of the correspondence, touching the rati- 
fication of this treaty, afford an ample proof. Mr. Ad- 
ams spoke more pointedly than his authors, when he 
said, that whatever claim the United States were not 
competent to renounce, remained in full force against 
Spain, and that the U. S. would not allow Mr. Onis, 
nor any one, to make mistakes.* 

I have now given the opinion required of me, with 
deference, and I hope, not unbecoming confidence. Per- 
haps I may have been fighting with shadows, and 
that no objection may ever arise to the title of Mr. 
Hackley. None in particular being stated, I was ob- 
liged to take the range of possibilities. And it may 
not be amiss before I conclude, to draw some of the 
prominent lines of distinction between his case and 
that of the grantees, who are Spanish subjects. 

1st. It differs. from that of Mr. Vargas, because 
his grant was after the day when the cession was pro- 
posed, when a lien had arisen in favour of the U. States, 
and within both the letter and spirit of the treaty. 

2dly. It differs from that of Count Punon Rostro, 
because he had neither taken possession, nor what is 
of perhaps more importance, registered his grant; and 
possession of the territory, with its sovereignty, was 
delivered over to the United States before he had 
perfected his grant. 

3dly. Mr. Hackley is an American citizen, who can- 
not be referred for his indemnity to any other sov- 
ereign, which would be matter of derision, unless back- 
ed by the same determination of his own Government 
to resort to force on his behalf which produced the ex- 
planatory declaration; and it would be doing that by 
more which is done by less, to engage the nation in a 
new quarrel in vindication of his title, rather than 
leave him, in possession of what he has. 

4thly. His case differs from that of his alienor, 
the original grantee, who if he is deprived of his 
moiety, may be sent to his own sovereign, or his own 
nation, and be indemnified there according to his 
merits. 

Lastly. It differs from them all in this, that what- 
ever bad faith there might have been in granting away 
the public lands in contemplation of the treaty; what- 
ever presumption, that the courtiers standing near 
the throne, and familiar with the person of their mas- 
ter, might be privy to his intentions, Mr. Hackley, is 
not in that predicament. He was unknown to that 
Monarch, took nothing from his favour or his bounty, 
but derives his title from an individual, by virtue of 
a private contract under a grant most manifestly good 
upon the face of it, and unaffected by any prior lien leg- 


*See Mr. Adams’ letter to the commissioners, un- 
der the 11th article of the treaty with Spain, dated 
Washington, 9th March, 1822, and his aeemeaial 
to Gen. Vivez, 8d May, 1820. 
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al or equitable. He was a purchaser without notice; not 
so the United States: whatever equity founded upon 
great principles of moral and political justice, the 
United States had against the Spanish monarch or his 
immediate grantees, as between the United States 
and Mr. Hackley the case is different. He neither com- 
mitted nor participated in any violence, fraud or spoli- 
ation; his conduct has been towards his Government 
loyal, and his title ought not, therefore, to be con- 
founded with others with which it bears no identity, or 
made to wear colours that are not its own. It may 
be said, perhaps, that Mr. Hackley was a speculator, 
and that he has given no adequate consideration for so 
great an interest; but if his acts were neither secret 
nor clandestine, his speculation neither tainted with 
fraud nor circumvention, it was his right to speculate; 
and though he paid not the value of a barley-corn, 
which is, by the by, a matter not inquirable, the fruits 
of his speculation are not the less his own. He is not 
the less entitled to the benefit of the law and the 
protection of his government. If speculation, or the 
making of a good bargain, were to impeach a title to 
property, there would in our busy and commercial 
country, be a thorough revolution in all property, real 
as well as personal, public as well as private; and this 
very treaty, with the title that passed by it to the Re- 
public, might perhaps be drawn into some question. 
Certain it is, that both the high contracting parties 
put forth their most strenuous endeavors to make the 
best bargain in their power; and in my judgment, that 
one, which, in exchange for a liability of five millions of 
dollars, gained the sovereignty of a territory of inap- 
preciable value, and over and above that, (allowing Mr. 
Hackley to enjoy his own estate) lands to the value 
of perhaps twenty times the responsibility assumed, 
that party has made a speculation of great profit. 

In what I have said, let me not be thought to 
derogate from the merit of those distinguished states- 
men, whose talents, energies, and prudence, brought 
to an auspicious termination a long protracted and 
intricate controversy. The crisis was arrived, when 
they found it necessary to make the voice of their 
nation and the rights of their fellow citizens be re- 
spected, that they might not again be sparted or 
trifled with. Patience was exhausted, and if at length 
they assumed a peremptory tone, and an attitude of 
command, if their patriotic zeal, and their experi- 
ence of the party they had to treat with, induced 
them sometimes to insist upon conditions more rigor- 
ous than themselves, had they been constituted judges, 
would have sanctioned, or in their own private con- 
cerns they would have exacted, their justification was 
written in their country’s long unrequited wrongs, and 
baffled reclamations.* 

New York, Sept. 24, 1822. . 

WILLIAM SAMPSON. 


GEORGE CAINE’S OPINION. 

I am of opinion that Mr. Hackley has a good 
title, both at law and in equity. 

In giving my reasons for this opinion, I do not 
feel it incumbent on me to say one word in support of, 
or against, that eminent dominion, or transcendental 
power, inherent in, and necessary to, the sovereignty 
of every government. On the present occasion, and the 
view I have taken of the subject, it seems to me a 
useless investigation; because the decision cannot rest 
upon, or be influenced by it. The question is not be- 
tween the sovereign power of a nation and a subject 
against whom that power has been exercised; nor be- 
tween two nations, contending what has passed by 
its operation; but between the citizen of one country 
and his own government, who set up against his claims 
the act of transcendental power by a foreign and other 
state; for it is not the exercise of this transcendental 
power by the United States that is urged against Mr. 
Hackley, a citizen of those States, but the effect of the 
exercise of that power by the Spanish King, (if it be- 
longed to him,) on his onw subject, to collaterally an- 
nul, and by a side wind destroy, the right of an Amer- 
ican citizen to lands within his own territory, acquired 
under a previous good title. 

With respect to this power itself, I shall say no 
more, and though I may incidentally notice the at- 
tempted exercise of it, I shall proceed-to assign my 
reasons for the opinion I have so unqualifiedly given. 

1st. The source of Mr. Hackley’s title was good 
and unimpeachable. 

That his Catholic Majesty, on the 17th day of De- 
cember, 1817, was “absolute Lord of East and West 
Florida,” and as such lawfully authorized to make the 
grant which he on that day gave to the Duke of Alagon, 
is an indisputable fact. 

For royal grants of this description, a considera- 
tion is totally unnecessary—they usually proceed ex 
mero motu; but if they needed a consideration, that 
of the Duke of Alagon has one. It is founded not only 
on the national benefits set forth in the application for 
it, and recognized by the King, but on the Duke’s “dis- 
tinguished merits and signal zeal for the royal serv- 
ice,’—ample considerations for royal “favour.” Our 
own state, and the General Government, acknowledge 
in their grants, the validity of “meritorious consider- 
ations.” The military lands of this state are patented 
upon them; and the widow of the late General Hamil- 
ton received a grant from the people of the state of 
New York, founded on the merits of her deceased 
husband. Nay, grants are made in consideration of the 


*See Mr. Adams’ Letter to the Commissioners 
under the 11th article of the treaty of Spain, dated 
Washington, 9th March, 1822, and his communication 
to Gen. Vivez, 3d May, 1820. 
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public benefits to be derived from the appropriation 
of the lands given; thus, to build bridges and docks, 
to establish ferries, &c., and for other purposes of pub- 
lic utility. Settling and colonizing have been long known 
considerations for donations, such as the Duke of Ala- 
gon’s; the grant to him, therefore, has every ingredient 
of form and substance to give it validity. 

It has also those of equity; “it is’ without injury 
“to any third party.” 

The formalities required by the Spanish law, to 
complete the Duke of Alagon’s title, were all duly ob- 
served. The Council of the Indies, by their letters pat- 
ent, of 6th February, 1818, directed to the Captain 
General of the Island of Cuba and its dependencies, to 
the Intendant of the Army and Royal Revenue of the 
Havana, and to the Governor of the Floridas, and other 
appropriate characters, commanded them to give effect 
to it. To use an expression of the law, made use of 
in analogous cases, “it passed all the offices.” 

These acts were followed by a regular letter of 
attorney to Don Nicolas Garrido, of 27th of same 
month, in which the letters patent from the Council of 
the Indies were issued, authorising him to take pos- 
session of the lands given to the Duke by his royal 
master; and on the 26th day of June, in the same 
year, in compliance with the requisitions of that letter 
of attorney, and in obedience to the letters patent of 
_the Council of the Indies, full and plenary possession 
was, with every legal formality and ceremony, given 
by the Governor of East Florida to Garrido, in the 
name of the Duke. 

What more perfect title can be derived under a 
royal, a state, or a federal grant, I am at a loss to 
conceive. But it is insinuated, rather than said, that 
it is by no means improbable, “‘the grant to the Duke 
was antedated.” 

For this I cannot, in the documents submitted, see 
the least particle of evidence; every principle of law 
and good conscience is against it. 

1st. Fraud is never to be presumed. 

2d. De non apparentibus et non existentibus eadam 
est ratio. 

As, therefore, nothing of this sort does appear, it 
does not exist. Still it is urged, that as only 38 days 
elapsed between the date of the grant and the propo- 
sition of the King of Spain to cede the Floridas to the 
United States, it must be presumed the grant was a 
contemplated fraud on the treaty. The facts that the 
treaty was signed 13 months after the propositions, 14 
and more after the grant, with a full knowledge by the 
United States of its existence, and an express reserva- 
tion in its favour, are full and conclusive refutations 
of such a presumption. 

From the extent of the grant, nothing will, I pre- 
sume, be objected by any one in the State of New 
York, who is acquainted with the millions of acres in- 
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cluded within the assigned limits of the Hardenberg 
patent. Had, indeed, the grant to the Duke of Alagon 
been so extensive as to render the cession of the Flor- 
idas illusory, the case would have been widely differ- 
ent; but after giving full effect to the grant to the 
Duke, there remains from 25 to 30 millions of acres, 
besides the right of sovereignty, ceded to the United 
States, to make a paltry compensation of five millions 
of dollars. | 

If, however, the above arguments against the 
Duke of Alagon’s title be insufficient, there remains 
one, it is said, that is conclusive: It was defeated by his 
noncompliance with the conditions on which it was 
granted. 

Not a scintilla of this appears to my eyes; and 
against it, the two legal maxims above relied on equally 
apply. But for the sake of argument, let us suppose 
it was so. Who is to take advantage of a condition 
broken? If we are to answer according to the rules of 
the common law, it cannot be a subsequent grantee— 
the United States therefore cannot. 

At the time that his Catholic Majesty may be 
thought to have done so, by his individual act, incor- 
porated in the ratification of the treaty, on the 24th 
of October, 1820, saying, I think proper to declare, that 
the said three grants (including that of the Duke of 
Alagon) have remained, and do remain, annulled and 
invalid, and that neither the three individuals men- 
tioned, (of whom the Duke was one,) nor those who 
may have title or interest through them, can avail 
themselves of the said grants, at any time or in any 
manner—he had not the power so to do. 

Besides, the effect of this royal act, as contended 
for, is rendered very doubtful, if not impossible, even 
admitting the power of the King to annul. It declares 
that the “point of date,” that is, the 24th January, 
1818, “was fixed in the positive understanding of the 
three grants of land made in favour of the Duke of 
Alagon, the Count de Punenrestro, and Don Pedro de 
Vargas,” “being annulled by its” the 8th article’s “ten- 
or,” or letter. “The very annulment set up, therefore, 
shows that the letter of the 8th article is the criterion 
of annulment, and the subsequent deciaration by the 
King of its effect is absolutely null and void as re- 
pugnant; especially as against third parties, having 
prior rights. Against such effect the spirit of our Con- 
stitution strongly militates, whether taken as” averse 
to any act impairing the obligation of contracts, or 
the admission of expost facto laws. It is worthy of 
observation, that in the resolution of the Cortes, of 
the 23d May, 1821, the only right of cession claimed by 
the King over any property, he himself, in the form 
by which he calls all men to witness his ratification of 
the treaty with this country, says, is such as “he pos- 
sesses in virtue of the powers given him by the Con- 
stitution,” and the previous authority of the Cortes 
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“for it”. That, therefore, his. sole act can in any in- 
stance, relating to territory or private property, be 
relied on, seems negatived by the letter and spirit of 
every constitutional and public document. 

On the 7th of March, antecedent, that is, on the 
7th of March, 1820, the Spanish Constitution under 
which the treaty was ratified was adopted. By that 
instrument, Tit. 1, C. 1, Art. 3, the sovereignty is 
transferred from the King to the Nation. “The sov- 
ereignty resides essentially in the nation.” The nation 
Tit. 1, C. 1, Art. 1, is declared to consist of all the Span- 
iards in both hemispheres. “The nation is,” Tit. 1, C. 
1, Art 4, “the protector of the legal right of the indi- 
viduals who compose it.” By Tit. 2, C. 1, Art 10, the 
“two Floridas” are included in and described as the 
“Spanish Territory.” The King, Tit. 4, C. 1, Art. 162, 
§ 4, “cannot alienate, grant or exchange any province, 
city, borough, or any portion of the Spanish territory, 
however small its extent may be.” By sect. 7, of the 
same article, he cannot transfer or alienate “the na- 
tional property without the consent of the Cortes.” 
By § 10, he cannot take the property of any person, 
“nor disturb him in the possession, use, and benefit 
thereof.” The residue of this last clause or section it is 
unnecessary to detail, because it relates evidently only 
to those cases where private property is taken for pub- 
lic uses, and is therefore totally inapplicable to any 

purpose of the present case. 

; Supposing, therefore, a forfeiture by the Duke of 
Alagon of all his interest in the lands patented to him, 
could the King of Spain, under the Constitution of the 
7th March, 1820, by his inidvidual act, take any advan- 
tage of it? The territory no longer belonged to him. 
The “absolute lordship” was in the Spanish nation. 
They were the successors to his rights of sovereignty, 
and they alone could avail themselves of the breach of 
the conditions annexed, in virtue of that sovereignty, 
to the grant made in its right, and “as absolute lord” 
of the whole. 

Instead of any act done by the King affecting 
the title of Mr. Hackley, it may be a matter of far 
more serious inquiry to the United States, whether any 
act done by him in the article of ratification, affects 
the title of the Duke of Alagon: for the cession made 
to the United States in the second article of the treaty, 
with the consent of the Cortes, who only had the power 
validly to cede, excepts and exempts from its operation 
“all private property.” The excepting part of this ar- 
ticle enures as a grant, or at least as a confirmation to 
the grantees, of all lands which are private property. 
The operation. therefore, of this grant or confirma- 
tion must necessarily be to do away and waive on the 
part of the Spanish nation all previous forfeitures. 
and the extension of time in the 8th article of the 
treaty, for the performance of the conditions, so far as 
the laws of this country will allow them to be perform- 
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ed, is a boon from the United States to the persons in 
possession of the lands, under grants validated by that 
treaty, not in the least avoiding or impairing their 
titles, but acknowledging and confirming them. 

It will be perceived that my reasoning on the in- 
efficiency of the annulment pronounced by the King of 
Spain, as against the grant of the Duke of Alagon, 
proceeds on an alleged defect of power. I consider his 
act in this respect as beyond his authority, and there- 
fore void; especially as by the exercise in the treaty 
itself, of the transcendental power of cession by the 
only competent authority in a specific and limited man- 
ner, an inhibition against every attempt to exercise it 
by any inferior organ seems necessarily implied. 

Against this, it is argued that the King of Spain 
is the Constitutional functionary, the regularly au- 
thorised agent through which the Spanish nation 
treats with other nations; that the extent of his pow- 
ers and the abuse of them, is a matter between the 
Spanish people and himself; that foreign governments 
are not supposed to be acquainted with the limits of 
his authority, or the minutiae of internal regulations 
by which he may be bound. To this I answer, that all 
governments are supposed to know the essential prin- 
ciples and constitutional limits of the sovereign power 
in every government with which they treat; its va- 
rious residences and characteristic diversities. A 
treaty made by the President alone would, as to the 
people of the United States, be a nullity; it would 
come precisely within the definition once given of the 
Constitution—“‘a piece of parchment with a bit of wax 
to it.” Nay, though a treaty were made and ratified 
by the President and Senate of the United States, if 
contrary to the fundamental principles of our Consti- 
tution, it would be a nullity. Governments treating 
with each other are supposed to know one another by 
their constitutional features, as persons acquainted 
with each other, know one another by the lineaments 
of the face. 

I therefore conclude, that the Duke of Alagon’s 
title to the lands granted to him by the King of Spain, 
not only was good, but is now good, notwithstanding 
the attempted annulment by his Royal master. 

Having thus given my opinion as to the source of 
Mr. Hackley’s title, I shall now examine, 

2ndly, the title of Mr. Hackley himself as against 
the United States. 

On the 1st of January, 1818, Mr. Hackley began 
to treat with the Duke of Alagon for an interest in 
the lands granted to him by his King, on the 17th of 
December, 1817, preceding. The propositions or terms 
were in writing, and though generally accepted, the 
contract was not then reduced to any regular form. 

There can be no doubt that at this time the title 
of the Duke of Alagon was unaffected by any occur- 
rence relied on against it; therefore, it was then per- 
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fect, and Mr. Hackley treating for an interest in an 
unimpeachable title. Of this treaty, notice was given 
by Mr. Hackley to the regularly constituted agent of 
the United States at the Court of Spain, and Mr. 
dackley by such agent encouraged to proceed; the in- 
ference of law, therefore, is, that of these very propo- 
sitions, the United States had notice, for notice to the 
Agent is notice to the Principal. If it be objected that 
the agent was not authorised to receive this notice, 
then every argument urged in behalf of the United 
States against being affected by this notice, for want 
of authority in the Agent, will apply with equal force 
against the annulment of the Duke of Alagon’s grant 
by the King of Spain. I lay some stress on this no- 
tice, because, had Mr. Hackley, at any time intermedi- 
ate the day of his entering into the negotiation with 
the Duke of Alagon, and the day of the grant to him 
by the Duke, made any conveyances of the lands, cov- 
ered by that grant, such conveyances would have been 
good against Mr. Hackley by relation, up to the very 
day of his treating for the lands. Mr. Hackley had, 
therefore, on the Ist day of January, 1818, an in- 
choate title, of which the United States had notice. 
This is not the only notice affecting the United States, 
in favor of Mr. Hackley. Before the ratification of 
the treaty on the 22d of February, 1819, they had no- 
tice of the existence of the grant to the Duke of Ala- 
gon. This is a conceded and acknowledged fact, and 
the very basis of an argument against Mr. Hackley’s 
claim which I shall presently advert to and answer. 

On this concession and acknowledgment I argue, 
that, having notice in fact of the grant, it was their 
duty to have informed themselves of all its circum- 
stances. It had been a matter of record for more than 
12 months anterior. The knowledge of the date is 
therefore fixed on them, by presumption of law, that 
presumtio juris et de jure, against which no evidence 
is admissible. With this notice of the grant to the 
Duke of ‘Alagon, and the treaty of Mr. Hackley under 
it, the United States, on the 22d of February, 1819, 
solemnly ratify the treaty between this country and 
the Spanish Nation; or if it be more agreeable, the 


grants of land made before the 24th of January, 1818, 
by his Catholic Majesty in the territory ceded by his 
Majesty to the United States, to the persons in pos- 
session of the lands, to the same extent that the same 
grants would be valid, if the territory had remained 
under the dominion of his Catholic Majesty.” 

The grant to the Duke of Alagon was made be- 
fore the 24th of January, 1818. The Duke of Alagon 
was in possession of the lands granted to him, and 
had been so from the 26th of June preceding the 
treaty. There is not a suggestion that the grant 
would not have been valid, if the territory had re- 
mained under the dominion of his Catholic Majesty. 


King of Spain; confirming by the 8th article, “all the 
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This treaty, thus by its very words and letter, con- 
firming the grant of the Duke of Alagon, and of which 
grant the U. S. had previous notice, is sent to Spain 
by them ratified. On the 15th of April, in the same 
year, it is, with the solemn ratification of the United 
States, published in Spain. Then, and not till then, 
and after all these circumstances, Mr. Hackley’s in- 
choate title of 1st January, 1818, is perfected by a 
grant of 29th May, 1819, from the Duke of Alagon of 
the lands in question, coming precisely within the de- 
scription of the grants ratified and confirmed by the 
8th article of the treaty. 

With what pretence either of law or equity, (I 
might almost, and should to a certainty, were it in 
the case of an individual, say, of common honesty) 
can the United States lisp a word against the title of 
Mr. Hackley as against themselves? 

It is said, however, in their behalf, that they are 
purchasers for a valuable consideration. They are 
purchasers with notice; but it is not true that they 
are purchasers, in the strict sense of the word, for a 
valuable consideration. They are rather trustees for 
a specific purpose, and have in their hands a fund, 
more than trebly adequate to the discharge of all the 
trusts they have assumed. Let it, for argument sake, 
be admitted against Mr. Hackley, that he is not a pur- 
chaser for a valuable consideration. Suppose that he 
is not, and that the United States are so, and that Mr. 
Hackley is a mere voluntary grantee—Suppose that 
all the rules of the statute of frauds were to be ap- 
plied to this grant, still Mr. Hackley’s grant would be 
good. 

The 8th article of the treaty, as ratified by the 
United States, taken in connection with the 2d, as 
ratified by the Cortes, operates as an exception to the 
lands ceded to our general government; and their 
deed, that is the treaty, conveys to them (putting it 
into legal phraseology,) all the territory belonging to 
Spain, in East and West Florida, “saving and except- 
ing such as is private property, and such whereof 
grants of land have been made before the 24th of 
January, 1818.” If, therefore, a voluntary grant had 
been made to an individual in a similar manner to that 
by the Duke of Alagon to Mr. Hackley, and a bona fide 
purchaser for a valuable consideration had purchased 
the Floridas with such an exception in his deed, the 
excepted parts would not have passed, and could never 
have been claimed under the purchase. 

It is to be presumed that Mr. Hackley has ac- 
cepted the grant; such is the legal presumption, be- 
cause it is for his benefit. The fact is that he has. 
He has sold portions of the land granted; he has set- 
tlers upon it; either of these acts are acceptances in 
law, and wauld bind him to the performance of the 
conditions. He is therefore not a voluntary grantee, 
but a grantee on good and legal consideration; a 


| 
1 
— 
\ 
Wh 
4 
— 
i} 
i} 
| 
Wak 
| 
BYES | 
\ 
i 
i 
if 
q 
Sy 
2 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


grantee on conditions in part performed, the benefits 
of which, as all colonists know, result to the grantor, 
‘who holds the residue of the adjoining territory. 

If it be urged against his title under the grant of 
the Duke of Alagon, that he must have known, at the 
time of his taking it, of the correspondence between 
Don Onis and Mr. Adams, under the mediation of Mr. 
Hyde de Neuville respecting this very grant, the fact 
is he did not. The correspondence between Don Onis 
and Mr. Adams was sent to Madrid after the trans- 
mission of the treaty, and was not made known in 
Spain until July, 1819, two months after the date of 
Mr. Hackley’s deed. This argument proves, however, 
that the United States were, antecedent to the ratifi- 
cation of the treaty, informed of the existence of this 
grant, and gives validity to the notice of its date by 
the presumption of law, on which I have above spoken. 
But the argument itself, supposing it true, of which 
there is no evidence, proves nothing against the title 
of Mr. Hackley. It rather makes in his favour. 

It is a known rule of law, and of common sense, 
that all propositions relating to a contract, are merged 
in the contract itself. Allowing therefore that the 
whole of the correspondence between the American 
and Spanish ministers, in relation to those grants 
which should be avoided, in favour to the United 
States, had been before Mr. Hackley’s eyes; on the 
arrival of the treaty ratified, what would have been 
the inevitable conclusion from its tenor? That the 
grant to the Duke of Alagon being antecedent to the 
24th of January, 1818, was confirmed, and the grant 
of the Count de Punon Rostro, who never took pos- 
session, nor did any act under it, and that of Mr. Var- 
gas, being posterior, were annulled. This must have 
been the undoubted deduction. Thus every word of 
the treaty would have, according to the rule of sound 
construction, its due effect, and this, ut res magis 
valeat quam pereat. 

I will now suggest some arguments that may be 
used against the pretensions of the United States, 
which do not appear to me so susceptible of refutation. 

It is a known principle of law, that where a man 
in silence merely witnesses a deed, knowing of its con- 
tents, by which a third person is induced to purchase, 
he is for ever barred from claiming against it any 
thing to which he then had a right. The United 
States were more than witnesses, they were parties. 
They published their treaty, or deed, declaring in ex- 
press terms, that all grants antecedent to the 24th of 
January, 1818, were by them held and acknowledged 
to be good, and in faith of this declaration Mr. Hack- 
ley obtained his grant. He is, therefore, a third party 
led into a contract by the declaration of the United 
States, and against their declarations they cannot be 
heard, but are for ever barred from every right 
against such third person. 
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There is another rule as to parties to a deed; they 
are bound by mere recitals. How much more by the 
clauses of the instrument! and that instrument a law 
—the supreme law of the land, made by, and naming 
themselves, and put on record. They, therefore, are 
concluded by their own acts of the most solemn na- 
ture, which, if they could be avoided, would leave noth- 
ing binding, nothing sacred. A non obstante clause, 
when compared to it, is integrity itself. 

If, in truth, no interest passed to Mr. Hackley un- 
der the grant to the Duke of Alagon, the treaty would, 
if common law principles be applied, effectually ex- 
clude the United States; for then it would operate as 
an estoppel, and being on the interest in the land, 
would run with it, and might be taken advantage of 
by any one to whom the land comes. But supposing 
the grant to Mr. Hackley not to take effect against 
the United States by estoppel, it would by relation; 
for when they ratified the treaty on the 22d of Feb- 
ruary, 1821, all that was done by third parties in con- 
sequence of the act of ratification, enured to the bene- 
fit and confirmation of contracts made by third par- 
ties, under and in faith of the ratification of the 22d 
of February, 1819. 

The effect of the ratification of 1821, was not to 
make a new treaty of that date; it was done “diverso 
intuitu” for another purpose, to waive the conse- 
quences of a lapse of time in exchanging-the ratifica- 
tions of 1819, by a kind of nunc pro tunc act, as law- 
yers would term it; which of course must, according 
to the morality of the law, necessarily be without in- 
jury to third persons, or to Mr. Hackley’s grant of the 
29th May, 1819. It is observable that by the resolu- 
tion of the Cortes of the 23d May, 1821, the identity 
of the treaty of 22d February, 1819, is preservéd, and 
that is the treaty which is declared to be ratified by 
the King. I cannot perceive any principle on which 
the ratification of the President and Senate of the 
United States, on the 22d February, 1821, can be urged 
as making a new treaty, unless to sanction an attempt 
to overreach the grant of Mr. Hackley, and enable 
them to take advantage of their own wrong. 

Such would be the law and the good conscience 
of the case, as I think, were it between individuals. Is 
it possible it should not be the same between an indi- 
vidual and his nation? I can never persuade myself 
that there is a morality for the subject which is not 
equally so for the state. It would destroy all the hon- 
ourable and valuable affections between a people and 
their government, to suppose that what would be im- 
moral in them would be moral in their rulers—that 
vice should become virtue from a change, not in the 
character of the act, but of the hand by which it was 
perpetrated. 

If an individual to whom a large property had 
been transferred to satisfy some very moderate de- 
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mands, should seek to invalidate a prior grant to an- 
other, of a small portion of the same estate, by ob- 
taining a subsequent annulment of such _ grant, 
through and under the unauthorised act of a super- 
seded agent, for the purpose of taking such grant to 
himself, what would be thought of such an individual? 
But if that individual had acknowledged. publicly the 
validity of that grant thus sought to be destroyed; if 
he had, under his own hand, declared it not to be in- 
cluded in his transfer; and if his transfer, after satis- 
fying the charges with which accepted, and allowing 
the enured grant to stand, left him in possession of 
surplus millions—would not the charge of speculation 
be too mild? But if this ill-received grant was com- 
menced and concluded with his knowledge, and with 
the sanction and approbation of his own agent, who 
has never been reprobated for his conduct, would the 
imputation of deception or fraud be too strong? 

Such I think are the appellations I should give to 
a claim urged by an individual of the description which 
‘it is said the United States have against the grant to 
Mr. Hackley. I must confess, however, I cannot sup- 
pose for a moment that the general government enter- 
tain a thought of advancing it. 

The equities of Mr. Hackley, as an American citi- 
zen, powerful as they are, and which might be greatly 
enlarged upon, appertain more to an argument than 
to an opinion on his case; I therefore pass them over, 
believing enough has been said to show that, accord- 
ing to ordinary rules, the title of Mr. Hackley to the 
lands in question is, as against the United States, good, 
both at law and in equity. 

I should recommend to Mr. Hackley not only to 
continue his present exercised acts of ownership over 
the lands granted to him, but to locate them by an 
actual and accurate survey; make field books, settle 
and clear without hesitation. 

If obstructed in any of his operations, he is au- 
thorised to use on his own land, such means to obviate 
the interference, as may be necessary to give him the 
free and full enjoyment of his own, short of felony. 
The courts of law are also open to him. Tres- 


nature of the injury, may be maintained by him, or 
his agents, against invaders of his rights. The treaty, 
like every other law, is expoundable by legal rules: 
some that I have adopted may, perhaps, be thought 
too technical; but where private rights grow out of 
public treaties, I know not any better rules. They are 
founded on more wisdom and uprightness of heart, 
than are generally perceived or acknowledged; though, 
I am ready to confess, a liberal application of them is, 
in cases of this sort, absolutely necessary, lest the 


stitution itself is amenable to the same exposition, 
subject to the appellate jurisdiction and control of the 


pass, or any other suitable action, according to the 


summum jus should be the summa injuria. The Con- — 
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Supreme Court of the United States. Indeed, the Con- 
stitution has been so expounded, by giving technical 
definitions of legal terms; and though I do not agree © 
with all the interpretations that have been so given of 
that instrument, or of the powers under it, whether in 
reference to the general or state governments, I do 
not perceive any difficulty, or feel any delicacy re- 
specting the kind of tribunal before which a treaty, 
or the constitution itself, may be examined; not in- 
deed to be annulled or amended, but to be interpreted, 
when the rights of individuals or of the several states 
are concerned; to ascertain how far those rights have 
been infringed or preserved. By submitting the Con- 
stitution to this disquisition, it is by no means my in- 
tention to insinuate aught against that wonderful, I 
had almost said inspired, instrument. I have con- 
ceived it as a marked instance and convincing proof of 
the illuminating power of Divine aid in the councils 
of men, when engaged in the pure and righteous dis- 
charge of public duty; and I firmly believe that the 
confusion and party discord manifested in many of our 
pclitical discussions, are induced by the withdrawal 
of that enlightened Spirit, and being left to ourselves, 
in consequence of the unhallowed exercise, for indi- 
vidual and selfish purposes, of the high and gracious 
privileges with which we, as a nation, have been 
blessed. 

(Signed) 
New York, Dec. 21, 1822. 

Having accidentally left at Norfolk, Va., the opin- 
ion of Henry Wheaton, Esq. the reporter of cases de- 
cided by the Supreme Court of the U. States, with A. 
H. Palmer, Esq’s concurrence, I am prevented adding 
it, and also that of the late Col. Charles G. Haynes, in 
a letter to George Caines, Esq. Many other gentle- 
men, of great legal eminence, have examined and 
agreed with the foregoing, though I have not taken 
their written opinions thereon. I may, however, name 
the following: 


GEORGE CAINES. 


JOHN D. TOOMER, 
WILL B. MEARS, 
LEWIS D. HENRY, 
ROBERT STRANGE, 
JOHN D. ECCLES, 

Esqs. of North Carolina. 
A. DEY, 
W. L. BLAKE, 
— SLOSSON, 


Esqs. of N. York. 
Fayetteville, N. C., March, 1826. 


CASE AND OPINION. 
I have perused a pamphlet printed at Fayetteville, 
N. C., 1826, and entitled “Titles and legal opinions 
thereon of Lands in East Florida, belonging to Rich- 
ard S. Hackley.” It is a pamphlet of 71 pages, and 
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contains among other things a statement of the fol- 
lowing facts, viz: A Grant from the King of Spain of 
the date of the 6th February, 1818, to the Duke of 
Alagon, of lands in East Florida therein described, and 
a certificate of the solemn form of taking possession, 
under the grant, on the 27th day of June, 1818; and of 
the session, in due form of law, of a part of the lands 


included in the grant by the Duke of Alagon, to Rich- | 


ard S. Hackley, on the 29th of May, 1819, founded 
upon negotiations for such a session, which had com- 
menced on the Ist of January, 1818, inasmuch as the 


Royal order for the grant aforesaid bore date the 17th 
December, 1817. 


The case further contains parts of a treaty made 


between the United States and the King of Spain, con- 
cluded at Washington, the 22d day of February, 1819, 
and ratified by the King of Spain on the 24th day of 
October, 1820. By the 2d article of the treaty, the 
King of Spain cedes to the United States in full Prop- 
erty and Sovereignty, East and West Florida, and the 
adjacent Islands; and all vacant lands which were not 
private property, and all grants of lands made by the 
King of Spain before the 24th January, 1818, were 
confirmed, and: all grants made since the 24th Janu- 
ary, 1818, declared and agreed to be null and void. 
This was by the 8th article of the treaty which de- 
clares that the consent of the general Cortes of the 
Nation had been obtained with respect to the cession 
in the 2d and 3d articles. 

The question submitted to me for my opinion is, 
whether the title of Richard S. Hackley to the lands 
so ceded to him by the Duke of Alagon be valid in law. 

It is stated that by the Spanish Constitution in 
force when the treaty was ratified, the King of Spain 
cannot alienate or grant any portion of the Spanish 
Territory, without consent of the Cortes, nor take the 
private property of any individual, or. disturb him in 
the use of it without a just equivalent being giiven to 
him. Whether the courts of the United States will 
feel themselves justified to look beyond the terms of 
the instrument containing the treaty between Spain 
and the United States, and go into an examination of 
the Constitutional powers of the King to agree to the 
8th article of the treaty, is a question on which I am 
not prepared to express an opinion, and on which I 
have at present some doubts. But assuming their 
competency to examine into the merits of the claim 
of title set up by Mr. Hackley, notwithstanding 
the terms of the 8th article of the treaty, then I am 
of opinion that the title of the Duke of Alagon is to 
be considered as relating back to the Royal order of 
the 17th Dec. 1817, and that the title of Mr. Hackley 
under the Duke, is just in Equity and valid in Law. 

JAMES KENT. 
New York, February 12th, 1830. 
I am of the same opinion with —, Kent, 


and am satisfied that the title of Mr. Hackley is in- 
trinsically just and valid, and that no impediment ex- 
ists with regard to it, except the technical one above 
stated. 


JNO. ANTHON. 
12th February, 1830. 


OPINION OF J. R. VAN RENSSELAER. 


From an attentive examination of the documents 
accompanying this case, I draw the following con- 
clusions: 

First. That on the 17th of Dec. 1817, the King 
ef Spain, as sovereign of the nation, was clothed with 
power and authority at pleasure to cede any portion of 
the public property. 

Second. That on the 17th of Dec. 1817, he exer- 
cised this power and authority, by making the grant 
to the Duke of Alagon. 

Third. That the Duke, under and in virtue of that 
grant, on the 6th of Feb. 1818, took out letters patent 
for the tract of land granted to him by the Royal Or- 
der of 17th Dec. 1817, and took formal and actual pos- 
session of the granted territory, by his special agent 
and attorney, on the 29th June, 1818. 

Fourth. That the Duke of Alagon, by a good and 
valid deed, granted and conveyed to Richard 8. Hack- 
ley a portion of the territory granted to him by the 
King of Spain. 

If I am correct in these positions, then the only 
inquiries are, 

lst. Did the treaty between the United States 
and Spain annul or vacate the grant to the Duke of 
Alagon, and thus destroy the rights of Mr. Hackley? 
And if the treaty, as originally formed, did not effect 
this, then the two following questions present them- 
selves, viz.: 

1. Had the King of Spain, at the time he ratified 
that treaty, power to annul or revoke a grant previous- 
ly made to an individual? Hf he had not that power, 
then it becomes material to ascertain whether the 
King and Cortes, the depositaries of the nation’s sov- 
ereignty, have annulled and revoked the grant; and, 

2. If the King had the power, then the remaining 
question is, Has he exercised that power? These are, 
I believe, all the questions which it is either neces- 
sary or material to examine and determine; and of 
these in their order: and, 

1st. Did the treaty of Feb. 1819, annul the grant 
to the Duke of Alagon? The second article of that 
treaty is the only one which can apply to this sub- 
ject: that contains a cession of all territories belong- 
ing to the King of Spain, known as East and West 
Florida, which were not private property. This, of 
course, was not granted. If not granted, the title to 
it remained as it was before the treaty. The property 
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claimed by Mr. Hackley was, at the time, the private 
property of the Duke of Alagon. It came, therefore, 
within the exception, and consequently did not pass 
under the granting terms of this article; and if not 
under this article, then not at all, for this is the only 
article making any cession of territory to the United 
States. 

The 8th article of the treaty declares, that all 
grants made by the King of Spain, prior to the 24th 
of January, 1818, by his Catholic Majesty, or his law- 
ful authorities, in the said territories ceded by him to 
the United States, shall be ratified and confirmed to 
the persons in possession of the lands, to the same ex- 
tent that the said grants would be valid if the terri- 
tories had remained under the dominion of his Cath- 
olic Majesty. 

The grant to the Duke of Alagon was before the 
24th January, 1818; and he was in the actual posses- 
sion of the granted territory, according to the laws of 
Spain, before the treaty was formed; and I therefore 
conclude, according to the very language, and certainly 
the spirit of the article, that his title was confirmed 
to him. 

I now come to the second question, as to the power 
of the King of Spain to revoke a grant of land made 
to an individual. The power of granting the property 
of an individual by one nation to another, is the at- 
tribute of sovereignty, and can only be exercised by 
the sovereign power of any nation. This power is es- 
sential to every government, from the necessity of the 
case; and if the King of Spain was the representative 
of the full sovereignty of the Spanish nation, and has 
exercised his sovereign power, the title may be an- 
nulled. But to determine the question of power, we 
must look at the Spanish constitution in force at the 
ratification of the treaty. That constitution expressly 
declares, that the sovereignty resides essentially in the 
nation, in consequence of which it alone possesses the 
power of making its fundamental laws. The nation is 
bound to maintain and protect, by wise and equitable 
laws, the civil liberty, property, and other legal rights, 
of the individuals who compose it. 

The legislative power belongs to the Cortes with 
the King; the executive power belongs to the King; 
but in the exercise of that power, he shall not alienate, 
grant, or exchange any province, city, borough, or any 
portion of Spanish territory, however small its extent 
may be. 

He shall not transfer or alienate the national 
property, without the consent of the Cortes. 

He shall not take the property of any person or 
corporation, nor hinder or impede the free possession, 
use, and benefit thereof; and if at any time it shall be 
necessary, for an object of public utility, to take an 
individual’s property, that man shall be indemnified, 
and an equivalent, to bé estimated by honest and in- 


different persons, shall be given to him. 

From these provisions, it is evident and manifest, 
that the sovereign power did not rest in the King, but 
in the nation; that although the executive power was 
vested in the King, it was a limited executive power; 
that to a certain extent the Cortes were associated 
with him in the exercise of this power. The treaty 
making power is part of the executive power of every 
government, and the extent of its powers must be as- 
certained by every power treating with it. The King 
alone could not alienate, grant, or exchange any pro- 
vince, city, borough, or any portion of the Spanish 
territory, without the consent of the Cortes. He could 
not transfer or alienate the national property without 
the consent of the Cortes. He could not take the 
property of any person or corporation, nor hinder or 
impede the free possession, use, and benefit thereof. 

I cannot conceive of terms which more fully, and 
completely, negate the power and right of the King to 
revoke the title of the Duke of Alagon, and to grant it 
to another without the consent of the Cortes. I know 
of no rule of construction which can successfully es- 
tablish the existence of such power in opposition to 
these express provisions. He did not represent the 
sovereign power of the state; that, and that only, 
could, for the purpose of granting to another sover- 
eign or power, destroy or annul the right and title to 
individual private property. If, therefore, I am right 
in the limitations I have set to the power of the King, 
it follows of necessity that, unless the Cortes have 
consented to the transfer of the title of the Duke of 
Alagon to the United States, the title must be and re- 
main in him; and there is not, there cannot be, a pre- 
tence that the treaty, as originally formed and as- 
sented to by the Cortes, vacated or annulled the grant. 

The only remaining subject for consideration, 
arises on the construction to be given to the eighth 
article, and the explanation accompanying it. That 
article, independent of the explanation given to it by 
the King of Spain, contains as full, absolute, and per- 
fect a confirmation of the title of the Duke of Alagon, 
as language can convey, as far as the grant was con- 


-formable to the laws of Spain; and on that point there 


is no controversy. 

Are there, then, in the explanation of the eighth 
article, any words which can, on any fair principles 
or rules of construction, be deemed to annul or revoke 
the grant to the Duke of Alagon? That explanation 
declares, that the point of date, to wit, the twenty- 
fourth of January, 1818, was fixed on, in the positive 
understanding of the three grants to the Duke of Ala- 
gon, the Count of Punon Rostro, and Don Pedro de 
Vargas, being annulled by its tenor, the King thinks 
proper to declare that the said three grants have re- 
mained and do remain annulled and invalid. Here the 
intention to do an act is substituted for the act itself. 
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The understanding of the parties was, that a particu- 
lar fact existed, to wit, that the grant to the Duke of 
Alagon was subseyuent to the 24th January, 1818. If 
subsequent, then the terms used in the 8th article 
would apply, and annul ‘and vacate; but as the date 
was anterior, it neither did nor could apply to give to 
the article the same effect it would have produced if 
the date had been subsequent. The article itself rati- 
fies and confirms all grants prior to the 24th Jan. 
1818; and because the King declares that a particular 
fact was supposed to exist, which did not exist, there- 
fore it is contended the express provision of the article 
is revoked and annulled, and a contrary result pro- 
duced. In the language used there is no declaration 
of an intention to revoke that which was before de- 
clared to exist, and no exercise of power over the pro- 
visions of the article; but a mere declaration that, be- 
cause there was a positive understanding, that in fact 
the date of the grant was posterior to a certain day; 
which fact, if it had existed, would, according to the 
terms of the treaty, have produced a certain result. 
Therefore, because the parties were wrong in their 
understanding of that fact, because they mistook one 
thing for another, therefore, the same result was pro- 
duced, and continued to be produced. I am of opinion 
that the explanation to the 8th article does not con- 
tain a revocation of the grant to the Duke of Alagon, 
and that the title of Mr. Hackley is good and valid. 


OPINION OF' H. R. STORRS. 

It is a well established principle that the right of 
Eminent Domain confers on the Sovereign Power of 
a nation, the disposition of all the property of the na- 
tion, and that, in regard to other powers, the property 
of individuals is considered a part of the aggregate 
national property. 

The transfer of private property to a foreign pow- 
er, is under the power involved in the right of eminent 
domain. For that purpose it is considered and passes 
by a treaty, adapted to that end, as a part of the na- 
tional property. In that respect, and for that object, 
there is no distinctive character between public do- 
main, or what may be considered strictly, in a general 


sense, public property, and the property of individuals.- 


Both alike can be passed only under the power of 
eminent domain, and as national property. It does not 
pass as private property. Its private character is di- 
vested by the act of transfer, which obliterates the 
interest of the individual in the useful domain, and it 
passes under the right of eminent domain, to which 
the former is in that respect subservient in every 
sense. The foreign power receives it as national 
property. 

The question is, in whom was this right of em- 
inent domain vested, in regard to the national prop- 
erty under the Spanish government? The Constitu- 
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tion subjected the exercise of the power, which it in- 
volved in the hands of the King, as the general sov- 
ereign, under the treaty-making power, to certain def- 
inite and express restrictions. It declared that the 
King “cannot alienate or grant any portion of Spanish 
territory, however small, nor transfer the national 
property, without the Cortes.” The right of eminent do- 
main in the hands of the King, is thus positively lim- 
ited by an expréss prohibition in the fundamental law 
of the State. In that respect, the sovereign power was 
not in the King. It was jointly vested in the King and 
Cortes. The King could no more transfer any part of 
the aggregate national property without the Cortes, 
than the Cortes could have done without the King. A 
treaty for that object would have been of no more 
validity than a treaty made by the President of the 
United States alone without the consent of the Senate. 

Other nations, contracting with the King, as the 
general representative, in its communication with oth- 
ers, of the sovereign power of the Spanish nation, are 
bound to take notice of the constitutional restrictions 
thus imposed on his powers by the law of the state. 
In the case of the treaty of 1819, the United States 
are to be deemed chargeable with this knowledge, not 
only on general principles, but especially so: inasmuch 
as the ratification of the treaty, expressly recognised 
the necessity of the “consent and authority” of the 
Cortes to the validity of the second and third articles. 

By the second article of the treaty, as consented 
to and authorized by the Cortes, all private property 
in Florida is expressly excepted from the cession, and 
it is clear that nothing of the nature of national prop- 
erty could be passed by the King alone. If the King 
had by a separate, cotemporaneous treaty, undertook 
to transfer the lands included in the grant to the Duke 
of Alagon, as a part of the national property, without 
the consent of the Cortes, could it be doubted that it 
fell within the prohibition in the Constitution? If the 
King alone had annexed a separate article to the 
treaty, purporting to cede to the United States, other 
territory than Florida, without having obtained the 
assent of the Cortes, could a question be started with 
any plausibility of the invalidity of such a cession? 
Yet the prohibition in the constitution reaches both 
these cases alike and with the same force. In both 
respects his sovereignty is limited, and his sole act 
in either case would be merely void by the law of na- 
tions. For the same reason, the King could not, of 
his sole power, enlarge or change the extent of the 
cession by an explanatory article. Such an exercise 
of power would be a usurpation to himself of the en- 
tire sovereignty over the subject matter. 

The extent of the session had, in the case of the 
treaty of 1819, been adjusted by the King and Cortes. 
The second article expressed the limit of the King’s 
authority under the constitution of Spain, in respect 
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to the cession or transfer of the jurisdiction and prop- 
erty over and in the territory to be ceded. Whatever 
was not comprehended in that article as national prop- 
erty, could not pass as such without the assent of the 
Cortes; and whatever lands were private property be- 
fore the 24th day of January, 1818, were expressly ex- 
cluded from the cession. The Cortes having (as is to 
be presumed) the whole treaty before them, must be 
deemed to have had reference to, and adjusted the 
second article in connection with the 8th article, as 
necessarily excluding from the saving of the second 
article all grants made after the 24th of January, 1818, 
which on the face of the treaty being “agreed to be 
void” between the parties, passed under the second 
article itself as “vacant lands;” and although a ques- 
tion might be started as to the power of annulling such 
grants, yet it could not invalidate the cession of them; 
for if they were ever deemed to be private property, 
they would pass as national property, as the Cortes as- 
sented to the operation of the 2d article as it stood in 
connection with the 8th. 

But there is no pretext for affirming that, as to 
grants before the 24th January, 1818, the Cortes have 
ever assented to the transfer of the lands included in 
them. 

If the question rested here, and no attempt had 
been made to take it out of the conclusion to which 
these principles directly lead, the title of the Duke of 
Alagon would not admit of the least question. 

But it has been said, that the King had the power 
to revoke his grant—that he has done it in this case, 
and that the lands have passed to the United States, 
under the 2d article as public lands. I say under the 
2d Article, for there is no cession of them or any lands 
in any other article. 

1. Whether he had the power to revoke his 
grants, or not, I have seen no evidence that he ever 
exercised such a power, (nor do I know that it is pre- 
tended that he had done so,) before the Cortes as- 
sented to the 2d Article, as the treaty originally stood, 
and as it was submitted by him to them for their con- 
sent and authority to the cession. 


On the contrary, it appears from the ratification - 


of the treaty by the King that, at that time, the grant 
had been revoked. In the ratification he says: “‘De- 
sirous at the same time of avoiding any doubt or am- 
biguity concerning the meaning of the 8th article of 
the said treaty, in respect to the date, &c. which point 
of date was fixed in the positive understanding of the 
three grants, &c. being annulled by its tenor.” I de- 
clare, &c. It is clear from this declaration that up to 
that time the grant was subsisting and in full force, 
and that the positive understanding of the framers of 
the original treaty was that the grant was to be an- 
nulled by the tenor of the treaty, and in no other way. 
The power of revoking the grant (if the King had any 


such,) had not, then, been exercised when the Cortes 
passed upon the 2d Article, and limited the extent of 
the cession. If so, the lands were at that time private 
property, and expressly excluded from the cession of 
the Cortes by the direct terms of the treaty. If the 
King has, at any time afterwards, revoked this grant, 
the question would then be presented whether he 
alone could, by revoking his grant, exclude it from the 
exception fixed by the Cortes, and thus transfer it 
under the general terms of the 2d article as vacant 
lands? or, could he thus enlarge the cession or change 
its extent, and that too in direct repugnance to the 
will of the Cortes, who in the precise point on which 
he thus undertook to act alone had limited his 
authority ? 

The exercise of such a power would have been a 
fraud on the Spanish Constitution, on the Nation, on 
the Cortes and the individuals whose private rights 
were secured by the treaty. The United States would 
be a party to the fraud, and must establish their claim 
to the lands through the fraud itself as the basis of 
their title. 

The King and Cortes, representing under their 
delegated powers the Spanish nation, had contracted 
with the United States for the cession of certain na- 
tional property, and expressly excluded from the 
transfer the property of individuals. No act of the 
King alone (for he is not “the State,”) could bring 
within that transfer what the Nation has thus ex- 
cluded. He could transfer nothing of the character of 
national property by his own act. The prohibition in 
the Constitution would otherwise be a senseless mock- 
ery. The Spanish Nation had under the forms of its 
Constitution, fixed the security of the private rights 
of its citizens who were to be affected by the transfer 
of the sovereignty, and whose property was to pass 
under the jurisdiction of the new government. The 
treaty is a treaty between the Nations. The right of 
eminent domain was not in the King for that pur- 
pose. He could no more evade the restriction on his 
authority so as to defeat the treaty than he could have 
transferred the territory alone. He professes to act 
under the treaty—to affirm the cession as fixed by 
the Nation—to pass the jurisdiction under the au- 
thority of the Cortes and at the same time to defeat 
one vital stipulation of the treaty imposing a limit on 
his authority. To put this point in its true light, let 
it be considered how the matter would have stood, if 
instead of the general words—‘“which are not private 
property,” this particular grant had been named. Sup- 
pose it had stood—except the lands included in the 
grant to the Duke of Alagon—would the point scarce- 
ly admit of an argument? Could the King by a sub- 
sequent revocation of the grant annihilate the excep- 
tion—shake off the restraint imposed upon his will— 
transfer the lands in that way, as national property, 
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by his own act, and thus virtually usurp the whole 
power under the right of eminent domain? It 
amounts to nothing short of an absolute supremacy 
over the whole subject matter of the cession. 

2. But it is said that the King has revoked the 
grant. On this point several opinions have been sub- 
mitted to me of my professional brethren, as to the 
power of the King in any case to do this under the 
Spanish Constitution. I could not throw any further 
light on the question which they have examined. 

But I cannot find for myself the slightest evi- 
dence that the King has ever revoked the grant at any 
time—that he has ever pretended to do so—or that he 
has asserted any thing which by the most strained in- 
terpretation, would ever imply it. The declaration an- 
nexed to the ratification of the treaty by the King im- 
ports nothing of that kind. I understand it to be 
nothing more than a declaration by the King that the 
parties understood that the treaty itself, would have 
annulled by its tenor, the grant to the Duke of Ala- 
gon; and as a doubt or ambiguity existed on the mean- 
ing and intention of the parties, he declares that it did 
annul them, and that they have remained annulled— 
by the treaty coupled with that declaration. I do not 
see any thing in this declaration which imports that 
the grants had been revoked. We all know the oc- 
casion of this declaration. It was placed there to save 
the pride of our own government. Quantum valeat 
valere potest. It is evident on its face, that it im- 
ports nothing of the nature of a distinct revocation of 
the grant under the exercise of a prerogative of the 
Crown: but it is the King’s interpretation of the ef- 
fect of the treaty itself in respect to the intention of 
the parties who framed it. It might lay the founda- 
tion, on the part of the United States, for a reclama- 
tion on Spain; but the treaty itself is, in my opinion, 
left unchanged from its original form and effect, as 
it received the assent of the Cortes. 

H. R. STORRS. 
Sept. 39, 1830. 

I have read the opinion of Mr. Storrs and Mr. Van 
Rensselaer upon the claim of Richard S. Hackley, who 
derived his title from the Duke of Alagon, and I con- 
cur with them in opinion as to the validity of the 
grant, without a critical examination of the decree of 
the King of Spain. I had always been under the im- 
pression that it annulled the grant; and as I had not 
seen any where that point controverted until the opin- 
ion of Mr. Storrs was sent to me, I supposed it to be 
a conceded point; and entertaining that view of the 
subject, I gave an opinion that it was competent for 
the King to annul a grant made by himself or his local 
authorities, under certain circumstances pointed out 
in the laws of Spain. 

To give the reasons for entertaining a different 
opinion, at this time, would be only to repeat the argu- 


ments of Mr. Storrs. 
JOS. M. WHITE. 


OPINION OF 

My opinion has been asked upon the operation of 
the treaty with Spain, of 1819, as ratified in October, 
1820, upon the title of the Duke of Alagon to certain 
lands in Florida. 

The evidence presented of the Duke’s title is an 
authenticated copy of the Royal letters patent issued 
by the King of Spain on the 6th of Feb. 1818, reciting 
that, upon a petition of the Duke for a gift of certain 
lands described in the petition, he had judged fit to 
grant the same, so far as was conformable to the laws 
of his Kingdoms, and to make it known to his Council 
of the Indies, for its due execution, by a Royal order 
of the 17th Dec. 1817, and charging the persons to 
whom the letters patent were directed to give full and 
effectual aid to the execution of said cession. 

From the opinions of counsel which have been laid 
before me, I perceive that, with the exception of two, 
they have considered the Duke’s title as consummated 
on the 17th December, 1817, without reference to the 
letters patent of the 6th February, 1818, as in any 
way necessary to its perfection, or clothing it with any 
additional equitable or legal validity. ; 

Two of the learned counsel, for whose opinions I 
entertain the highest respect, even when constrained 
to differ from them, appear to have considered the 
Duke’s title, under the order of December, 1817, as 
merely inchoate; and that it was perfected by the let- 
ters patent of the 6th of February, 1818, which is 
termed a grant, and is considered as relating back to 
the order of Dec. 1817, and so perfecting the Duke’s 
title at that time, by such relation as to take it out of 
the operation of the following part of the 8th article 
of the treaty between the United States and Spain, of 
February, 1819. 

By that article, all grants made since the 24th of 
Jan. 1818, when the first proposal, on the part of his 
Catholic Majesty for the cession of the Floridas, was 
made, are declared and agreed to be null and void. 
This article, upon being assented to by the Cortes, 
and ratified by the King, according to the provisions 
of the then existing Spanish constitution, must be 
valid and effectual. The King and the Cortes repre- 
senting in this particular the sovereignty of the Span- 
ish nation, had, by virtue of what is technically 
termed, by writers on national law, the eminent do- 
main, full power over the subject matter, and ample 
authority to annul all such grants by treaty with a 
foreign nation, rendering themselves liable, however, 
upon principles of natural law and justice, to compen- 
sate the individual grantees for the damage suffered 
by them, in consequence of such appropriation of their 
private property to national purposes, 
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If, therefore, the letters patent, of February, 
1818, are to be considered as the grant to the Duke of 
Alagon, the 8th article of the treaty annuls it; and 
being thus made void, in itself, it can have no effect 
by relation to make good or perfect a title, as of an 
antecedent date. Such title must remain as it was on 
the 24th of January, 1818, and cannot be made better 
by any act which by the treaty is rendered “null and 
void.” At least such are my views of the principles 
which must govern the case, if the title of the Duke 
of Alagon, until the issuing of the letters patent of 
February, 1818, was imperfect. And though I express 
it with great deference for the very learned counsel 
who have expressed a contrary opinion, I should feel 
myself constrained to say, upon such a view of the 
subject, that Mr. Hackley’s claim, under his convey- 
ance from the Duke, could at most be only an equit- 
able one. 

But, from a perusal of the papers submitted to 
me, and without such access to the laws of Spain, or 
her colonial territories, as would enable me to speak 
with entire confidence on the subject, I am strongly 
inclined to the opinion that the Royal order of Decem- 
ber, 1817, was by those laws a complete and perfect 
grant to the Duke of Alagon, vesting in him the legal 
title to the lands, and that the subsequent letters pat- 
ent, of February, 1818, are to be considered as mere 
formal acts, not necessary to the validity of the title, 
though useful in facilitating his entry into and full 
enjoyment and possession of the lands which his title 
covered. I am led to this opinion by the following 
among other considerations: 

1st. The letters patent, of Feb. 1818, speak of the 
grant to the Duke as one made known to the Council 
of the Indies, for its due execution, on the 17th Dec. 
1817. 

2dly. In the deed from the Duke to Mr. Hackley, 
drawn by the private notary of the King, &c. &c. and 
executed at Madrid, the order of Dec. 1817, is con- 
sidered as the grant, and thus recited: Inasmuch as, 
by a royal order, dated the 17th Dec. 1817, in consid- 
eration, &c. the King our Lord deigned to grant to 
him the uncultivated territory, &c. 

3dly. In an official declaration, before a notary 
in Madrid, made by the Duke of Alagon, according to 
the laws of Spain, 27th Feb. 1818, “that the King our 
Lord, by his Royal decree of the 17th of Dec. in the 
year last past, one thousand eight hundred and seven- 
teen, &c. was pleased to grant him, in full property 
for himself and his heirs,” &c. 

4thly. After the treaty was agreed to, it was in- 
sisted upon by Mr. Adams, that the 8th article was 
agreed to under a full understanding that the 24th of 
Jan. 1818, was previous to certain grants, among 
which was that to the Duke of Alagon. And Don Onis 
replied that, when he proposed the revocation of 
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grants made after that date, he did it in the full be- 
lief that the grant to the Duke of Alagon and others 
was embraced within it; but if it had appeared to him 
that any of those grants were prior to that date, he 
would have insisted upon the recognition of them. 
Both parties, therefore, appearing to admit that the 
grant to the Duke of Alagon was made before the 24th 
of Jan. 1818, (although supposed to have been after,) 


, and consequently not made by the letters patent of the 


6th of Feb. 1818. 

5th. Our government instructed Mr. Forsyth to 
insist that the King of Spain should, together with 
the ratification of the treaty, sign a declaration in re- 
lation to the 8th article, that the date of the 24th 
January, 1818, was fixed in the understanding of the 
three grants of land, made in favour of the Duke of 
Alagon, the Count of Punon Rostro, and Don Pedro 
de Vargas, being annulled by the tenor of the article, 
and that, therefore, they were annulled. Such a 
declaration the Spanish minister said went to annul 
one of the most precise and positive articles of the 
treaty, which confirmed all grants made before the 
24th January, 1818. All this would have been useless, 
if the grants had been supposed to have been made 
after the 24th of January, 1818; and such a course 
could only have been resorted to upon the belief that 
they were in fact made before that date; and that, if 
so, the tenor of the 8th article itself would not annul 
them, and that some farther proceeding was necessary 
for that purpose. 

These are some of the reasons which induce me, 
without the opportunity of a full examination of the 
question, to adopt the opinions of the council who have 
considered the title of the Duke of Alagon as complete 
by the Royal order of Dec. 1817. 

Upon the ratification of the treaty of the 22d of 
Feb. 1819, by the King of Spain, in Oct. 1820, he exe- 
cuted a declaration as required by our government, in 
which he says, that, “desirous of avoiding any am- 
biguity concerning the meaning of the 8th article of 
the treaty, in respect to the date which is pointed out 
in it, &c.; which point of date was fixed in the posi- 


‘tive understanding of the three grants of land made 


in favour of the Duke of Alagon, the Count of Punon 
Rostro, and Don Pedro de Vargas, being annulled by 
its tenor, I think proper to declare, that the said three 
grants have remained and do remain entirely an- 
nulled and invalid, and that neither the individuals 
mentioned, nor those who may have title or interest 
through them, can avail themselves of said grants at 
any time or in any manner.” 

That the tenor of the 8th article did not avoid a 
grant to the Duke of Alagon, if made in December, 
1817, is a proposition too plain to be controverted; and 
the question here presented is, whether such grant cari 
be annulled by a declaration of the King alone, (I 
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think proper to declare, &c.) that it was to be consid- 
ered as annulled, or that it “remained annulled;” not 
because there was any misunderstanding of the terms 
agreed upon by the contracting parties, but because 
there had been an erroneous impression as to the date 
of certain grants. 

To solve this question, it becomes necessary to 
recur to the Spanish constitution under which the 
King acted, to ascertain whether, by virtue of that in- 
strument, he possessed the power of annulling the 
grants without the consent of the Cortes. I say with- 
out the consent of the Cortes; for, in the ratification 
itself of the treaty, the King speaks of having ob- 
tained the consent of the Cortes to the cession men- 
tioned and stipulated in the 2d and 3d articles; and 
the explanatory addition to his ratification, which re- 
lates to the before mentioned three grants of land, and 
the operation of the 8th article of the treaty, is an 
addition of his own, to which it is not alleged that the 
Cortes assented, nor is it suggested that they were 
made acquainted with it. 

That the right to annul this grant, and thus 
transfer the lands conveyed to a foreign power, unin- 
cumbered by the title of the Duke of Alagon, is a 
necessary incident to the sovereignty of the Spanish 
nation, and involved in the right of eminent domain, 
which all sovereign powers possess, has been already 
admitted. But it becomes important to inquire wheth- 
er the sovereignty in this respect was vested in the 
King; and to determine the question, recourse must 
be had to the constitution under which he acted. 

By one article in the constitution, it is declared 
that “the sovereignty resides essentially in the na- 
tion.” To ascertain what portion of sovereignty the 
King possesses, we must see what portion the nation 
has delegated to him, either expressly or by implica- 
tion; for in no other mode could he then possess it. 
And the constitution, so far from vesting him with 
the right of eminent domain, which involves the power 
of disposiing of private as well as public property to 
foreign nations, has expressly declared that he can- 
not alienate, grant, or exchange any province, city, 
borough, or any portion of Spanish territory, however 
small its extent may be; that he cannot transfer the 
national property without the consent of the Cortes; 
that he cannot take the property of any individual or 
corporate body, nor disturb either in the possession, 
use, or improvement of it, nor take the property of an 
individual, where necessary for any object of public 
utility, unless he be at the same time indemnified; 
and a fair equivalent be given to him. 

It cannot be pretended that the Duke of Alagon’s 
grant was annulled, or his property taken from him, 
under this last provision. And if it has been effectu- 
ally done, it must have been done by the exercise of 
the right of eminent domain, a right which I think the 


provisions of the constitution show clearly to be 
vested, not in the King alone, but in the King and 
Cortes; from which it follows, that the declaration of 
the King alone appended to his ratification of the 
treaty, or if to be considered as composing a part of 
it, being the exercise of the right of eminent domain, 
as it did not reside in him to be so exercised, could not 
effect that which only the exercise of such right could 
effect, the destruction of the Duke of Alagon’s title, 
and the transfer of his lands to the United States dis- 
charged of that title. 

But it has been suggested that, even admitting 
that the King of Spain had no power under the con- 
stitution to cede the lands in question, that it does 
not follow, as a necessary consequence, that he did 
possess the power of annullinig a private grant; and 
that, if he had such power, and the declaration em- 
bodied in his ratification of the treaty is to be con- 
sidered as annulling the grant to the Duke of Alagon, 
that then the property may be considered as having 
reverted to the nation, and so becoming again public 
property, has passed to the United States by the 2d 
and 3d articles of the treaty to which the Cortes con- 
sented. But judging from the provisions of the Span- 
ish constitution, which contains so many limitations 
of the power of the King, and such cautious safe- 
guards for the protection of private property, it can 
hardly be supposed that it was the intention of those 
who framed and adopted that instrument of govern- 
ment, to place in his hands, or permit him to retain 
a power so wholly at variance with the general spirit 
of its provisions, and so totally repugnant to all prin- 
ciples of natural justice, as the arbitrary power of an- 
nulling private grants at his own will and pleasure. 
Indeed, it seems almost absurd to suppose that, under 
a form of government which prohibits him from tak- 
ing private property upon necessary occasions, to ap- 
ply it to objects of acknowledged public utility, with- 
out at the same time making compensation for it, 
should still leave him the power to take such property 
from the indiividual, and reclaim it for himself and 
the nation, by annulling the grant without any such 
occasion existing, or any such object in view, and 
without providing for any compensation whatever. 

But if he had such dangerous and despotic power, 
it does not appear that in the present instance he at- 
tempted to exercise it. For his declaration does not 
itself profess to annul the grants, but merely recites 
that, as it was the understanding that the tenor of the 
treaty would annul them, he thinks proper to declare 
that they remain annulled, &c. He does not by that 
declaration itself profess to annul them, nor is it pre- 
tended that they were annulled otherwise than by the 
treaty; but he merely declares that they remain an- 
nulled, because the understanding of those who signed 
the treaty, was that its tenor would include grants 
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which it did not include, for the reason not that the 
article was not in meaning as extensive as the parties 
intended, but because the meaning was not as broad 
as they would have made it, (or rather as one of them 
would have desired to make it) had they been more 
particularly acquainted with the date of certain 
grants. 

And in regard to this declaration of the King, I 
can do no better than adopt the language of one of 


me. “It is evident that it imports nothing of the na- 
ture of a distinct revocation of the grants under the 
exercise of a prerogative of the Crown, but is the 
King’s interpretation of the effect of the treaty itself, 
in respect to the intention of the parties who framed 
it.” 

But upon this part of the subject I am inclined to 
go farther; and I am of opinion that, even if the King 
did in general possess the power of annulling such 
grants, and that, if he had attempted its exercise in 
the declaration before mentioned, in order that the 
lands before granted to the Duke of Alagon should 
pass to the United States discharged of his title, as it 
has been suggested that in such case they would, un- 
der the general language of the articles of cession to 
which the Cortes consented, that still such an attempt 
on his part would have been ineffectual; for so far as 
this would go by his sole act to enlarge the operation 
of the article to which the Cortes had consented, so 
far that part of the treaty would be without the neces- 
sary assent of the Cortes, and so far, therefore, as in- 
effectual as if the Cortes had never consented to the 
article at all. 

By the 2d article of the treaty, his Catholic Ma- 
jesty cedes in full property and sovereignty all the 
territories which belong to him, known as East and 
West Florida, the adjacent islands dependent on said 
provinces, all public lots and squares, vacant lands, 
public edifices, fortifications, barracks, and other 
buildings which are not private property. By the 
terms of the treaty, therefore, Spain ceded the terri- 
torial jurisdiction and sovereignty over the whole of 


tions of the territory as were vacant lands, together 
with all buildings, &c. not private property. To-this 
article the Cortes assented; and to ascertain whether 
they assented to a transfer of the ownership of lands 
belonging to the Duke of Alagon, it is only necessary 
to inquire whether, at the time such assent was given, 
those lands had ceased to be “private property,” and 
had become “vacant lands.” If they had, the Cortes 
assented to the cession of them; if they had not, they 
did not assent to such cession, but, by the strongest 
implication arising from the language in the treaty, 
forbade it. And I cannot believe that the King, by 
any subsequent act of his own, could enlarge the ex- 


the counsel whose opinions have been submitted to. 


the Floridas, and the absolute ownership of such por- - 
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tent of the cession to which the Cortes had assented, 
so as to make it convey what by its terms, when they 
agreed to it, it did not convey, and what they cannot 
be supposed to have intended that it should convey. 
If he could thus extend it in one degree, it seems dif- 
ficult, upon any sound principles of construction, to 
limit the extent of his power in such respect. But 
further, the first part of the 8th article of the treaty 
declares that all grants of land, made by the King, be- 
fore the 24th of Jan. 1818, shall be ratified and con- 
firmed to the persons in possession of the lands, to 
the same extent that the same grants would have 
been valid if the territories had remained under the 
dominion of his Catholic Majesty. 

At the time of signing the treaty of Feb. 1819, 
as appears from a notarial certificate of the 27th 
June, 1818, the Duke of Alagon had taken possession 
by his attorney for that purpose appointed, who was 
put into actual possession of the lands, according ta 
the Spanish laws, with all due solemnity, by the gov- 
ernor of the province of East Florida. The case of 
the Duke of Alagon falls exactly within that descrip- | 
tion of cases where it was agreed by the King and 
the United States that the grants should be confirmed. . 
So that it is impossible to believe that it could have 
been supposed that this grant, the situation of which 
had been matter of public discussion between the min- 
isters of the two governments, was affected by the 
second article, any farther than as the territorial sov- 
ereignty over those lands was ceded to the United 
States. And it seems strange to suppose that where 
an article of the treaty expressly confirms the grant— 
and it so appears on the face of the treaty as submit- 
ted to the Cortes—that an article agreed to by them, 
not extending to the grant in question, known not so 
to extend at the time such assent was given, can be 
made to extend to it by a subsequent declaration of 
the King alone, even if it had purported to annul that 
which the 8th article of the treaty had before stipu- 
lated should be confirmed. 

It will be seen, therefore, that my opinion upon 
the Duke of Alagon’s title is, 

1st. That, so far as I am able to judge of it from 
the documents presented, and from the manner in 
which it has been treated by the officers of the two 
governments, and considered by Spanish law officers, 
the title of the Duke of Alagon was perfect on the 17th 
of Dec. 1817. . 

2dly. That it does not therefore fall within that 
clause of the 8th article of the treaty, as signed at 
Washington, which avoids all grants made since the 
24th of Jan. 1818, but on the contrary, falls within the 
preceding clause, which confirms all those in posses- 
sion, (the Duke being then in possession,) all grants 
of land made before the 24th Jan. 1818. 

8dly. That the King of Spain did not by his ex- 
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planation in the ratification of the treaty, and could 
not, annul such grant, so as to make it pass under the 
second article, as vacant lands, by his act alone, with- 
out the consent of the Cortes. 

And I add, that my opinion is, that the govern- 
ment of the United States were bound to know the 
extent of the power of the King under the Spanish 
constitution; that no ignorance of the limiitations un- 
der which he acted can avail them to render valid an 
act which he had no constitutional power to do; that 
the courts of this country are bound, in determining 
the extent and effect of the Spanish treaty, or the 
declaration of the King subjoined, to recognize those 
constitutional restrictions of the regal power, and the 
fundamental provisions of the Spanish constitution, 
for the exercise of the right of eminent domain, and 
to hold as null and void all attempts on his part to 
transcend the limits of his legitimate authority, and 
exercise alone, and of his own will and pleasure, that 
right of eminent domain which the constitution only 
permits him to exercise with the consent of the Cortes. 


Extract of a letter from J. G. Ringgold, Esq. 
United States attorney for middle Florida, to R. S. 
Hackley, dated Washington City 24th Dec. 1830. 

“T have just seen the opinions of Gen. Van Rens- 
selaer, and the Hon. Mr. Storrs, vindicating your title 
under the Duke of Alagon’s grant. I have watched 
the march of public opinion upon the subject of your 
title, and have come to the conclusion of its legal 
strength and validity.” 


NOTE—It is deemed unnecessary, to publish any, 
“originals” in Spanish: they are in my possession, and 
can be referred to at any time. 

The proprietor never stated a “Case” upon which 
counsel gave an opinion. He placed his documents in 
their hands, and requested an opinion upon them, and 
not on any written statement of his. 

The opinion of his Excellency, Henry Wheaton, 
U. S. Minister at the court of Denmark, and late re- 
porter of cases decided by the Supreme Court of the 
U. S. is not added, having been left at Norfolk, Virg. 
and also that of the late Col. Charles G. Haynes, in a 
letter to George Caines Esq. Many other gentlemen, 
of great legal eminence, have examined the case, and 
concurred with the foregoing—among them, I may 
name the following. 

General JAMES TALMADGE, 
D. T. BLAKE, 
Judge HENRY MEIGS, 
A. H. PALMER, 
HENRY M. WESTERN, 
WILLIAM P. HALLETT, 
Gen. JAMES LYNCH, 
WM. H. MAXWELL, 
Counsellors at Law, N. York. 

Wm. Allison McKea, deceased, late U. S. Attorney 

for the Southern District of Florida. 
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always could be depended on to take care 
of their needs efficiently and economically! 
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TREASURY DEPARTMENT 
WASHINGTON 
September 1, 1931. 
Collector of Internal Revenue, 
Jacksonville, Florida. 
Attention: IT:EB:LL 
Further reference is made to your letter dated 
August 14, 1931, requesting a ruling as to whether 
corporations in the State of Florida that fail to com- 
ply with the provisions of Senate Bill No. 734 (State 
of Florida), approved May 28, 1931, may be consid- 
ered as dissolved and not required to file income tax 
returns. 
Sections 1 and 5 of the Act above referred to 
read as follows: 

“Section 1. All corporations, except such as 
are specifically exempt in Section 6 of this Act, 
including those corporations heretofore incor- 
porated under the laws of the State of Florida 
and those that may hereafter be incorporated 
under the laws of the State of Florida be and 
the same are hereby required to file with the 
Secretary of State on July 1st of each year a 
sworn report on such form as the Secretary of 
State shall prescribe, the names of the officers 
and directors and the Post Office address of each, 
the home office of the corporation, the name and 
address of the resident agent upon whom service 
of process may be made, the main line of busi- 
ness engaged in by the corporation, the date of 
the last meeting of its Board of Directors, where 
the corporation has been actively engaged in 
business during the previous twelve months or if 
its charter powers have been dormant and un- 
used during that period, the number of the shares 
of the corporate stock of such corporations with 
the par value thereof, the total amount of capital 
stock and if a foreign corporation the amount of 
its capital stock allocated for use in the State of 
Florida, and such other information as may be 
needed to show if the corporation is active or in- 
active, and such other information as may be 
necessary for the Secretary of State to have in 
carrying out the provisions of this Act. 

“Section 5. Any corporation failing to com- 
ply with the provisions of this Act for six months 
shall forfeit its corporate and charter privileges 
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RULING ON FILING OF INCOME TAX RETURNS BY CORPORATIONS FAILING TO 
COMPLY WITH 1931 FLORIDA LAW 


Editor’s Note—The following letter is being published with the consent of the Collector of Internal Rev- 
enue at Jacksonville. It is very important in that Washington has ruled that all corporations must file income 
tax returns, regardless of their status under the Florida law. 


and shall not be permitted to maintain any action 
in any court in this State until such reports are 
filed and all fees due hereunder paid. On Janu- 
ary first of each year the Secretary of State shall 
make up a list of the corporations of record in 
his office which have failed to comply with the 
provisions of this Act and shall mail a copy of 
such lists to the Clerks of the Circuit Courts, the 

Civil Courts of Record, the Circuit Judges and the 

Justices of the Peace of this State.” 

It has been held by this office in the case of a 
California corporation that had forfeited its corporate 
charter under the State laws because of the failure to 
pay annual license taxes, that such forfeiture was as 
effective in legally dissolving the corporation under 
the laws of California as a judicial decree and that 
such corporation was not required to file income tax 
returns. It was further held that the corporation’s 
reinstatement would give it the status of a new cor- 
poration (I. T. 2260, Cumulative Bulletin V-1, page 96). 

The California law quoted in I. T. 2260 specifically 
provides in Section 5 that upon failure to pay the li- 
cense tax and delinquency penalty by the date and 
hour therein specified and the charters of all delin- 
quent domestic corporations shall be forfeited to the 
State and that the right of all delinquent foreign cor- 
porations to do business in the State shall likewise be 
forfeited. In reaching the conclusion stated in I. T. 
2260 this office had the benefit of decisions of the 
California courts construing the provisions of the law 
above mentioned, which were to the effect that there 
could be no legal distinction between the dissolution 
of corporate existence by judicial decree and the 


' termination thereof by the forfeiture of franchise and 


charter under such law. 

Section 5 of Senate Bill No. 734 (State of Florida) 
does not unlike the California statute previously re- 
ferred to, in terms provide that the charters of de- 
linquent corporations shall be forfeited but states that 
such a corporation * * * * * shall forfeit its corporate 
and charter privileges and shall not be permitted to 
maintain any action in any court in this State until 
such reports are filed and all fees due hereunder paid. 
*** |” As construed by this office the language 
quoted means that the right of a delinquent corpora- 
tion to function as a corporation and to exercise the 
privileges granted in its charter is merely suspended 
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subject to being automatically restored upon the filing 
of the required reports and payment of all fees due. 
Actual forfeiture of the charter with the necessity of 
reinstatement or reincorporation before the corporate 
functions can be resumed does not appear to be con- 
templated in the act and considering this fact this of- 
fice is unable to accept the view that forfeiture by a 
Florida corporation of its charter privileges by opera- 
tion of Senate Bill No. 734 effects the legal dissolution 
of such corporation so as to relieve it from the neces- 
sity of filing income tax returns. In the event it is 
finally judicially determined in the State of Florida 
that the legal dissolution of a corporation is effected 
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by operation of the act herein considered or the act 
itself is amended to so provide, this office will recon- 
sider the question presented in your letter. 

In accordance with the views above stated no ex- 
ception to the general requirement that every cor- 
poration not expressly exempt must file a return for 


each taxable year or period of its corporate existence, 
will be made in the cases of Florida corporations for- 
feiting their corporate and charter privileges under 
operation of Senate Bill No. 734. 
(Signed) J. C. WILMER, 
Deputy Commissioner. 
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THE NEWLY ORGANIZED NATIONAL CONFERENCE OF BAR EXAMINERS 
By Will Shafroth, Secretary, 


The Conference of Bar Examiners 


A new organization called the Conference of Bar 
Examiners was formed at the time of the recent 
meeting of the American Bar Association in Atlantic 
City, and as it will doubtless have some significance 
in the future course of legal education, an account of 
its actions seems worthwhile. This conference met at 
the call of an organization committee appointed by 
the Chairman of the Section of Legal Education and 
Admissions to the Bar of the American Bar Associa- 
tion. Various attempts in the past to form an or- 
ganization of this kind have met with only temporary 
success. In 1898, when only 12 states had Boards of 
Bar Examiners, delegates from 11 of them met at 
the time of the American Bar Association meeting, 
and an organization which they formed was kept alive 
during the next two meetings but then died out. A 
subsequent attempt in 1904 met a similar fate. Meet- 
ings in 1914 and 1916, under the auspices of the Sec- 
tion of Legal Education and Admissions to the Bar, 
were not of sufficient vitality to perpetuate them- 
selves. 

In spite of this somewhat discouraging history, 
the Conference which met at Atlantic City has gone 
ahead to organize on a permanent basis, and expects 
not only to have a yearly meeting but also to function 
during the entire year as an aid to Boards of Bar Ex- 
aminers and as a clearing house to assist them in 
solving particular questions. 

The objects of the Conference may be briefly set 
out as follows: 

(1) To improve the standards of general 
education and legal training of candidates for ad- 
mission to the bar. 

(2) To bring about a more thorough in- 
vestigation of the character of the applicant as 
regards his fitness to practice law. 

(3) To bring about better methods of as- 


certaining the knowledge and fitness of candi-' 


dates who have already been admitted to the bar 

of some other state. : 

(4) To improve the quality of bar examina- 
tions as a whole and their reliability as a test of 
the legal knowledge of the candidate. 

Under the organization which was adopted by the 
Conference, the membership will consist of delegates 
from State Boards of Law Examiners and from char- 
acter committees. The officers provided for are a 
Chairman and a Secretary-Treasurer, to be elected at 
the annual meeting which will be held at the time of 
the American Bar Association meeting. The Execu- 
tive Committee which will govern the affairs of the 


Conference is appointed by the Chairman to serve for 
one year, and consists of five members including the 
Chairman’s predecessor in office. The Chairman and 
Secretary-Treasurer are ex-officio members of this 
committee. 

The matter of raising funds for the carrying on 
of a permanent organization is placed in the hands of 
the Executive Committee with permission to solicit 
financial support from the states. It will thus be 
seen that the Conference is a separate organization 
from the Bar Association, formed somewhat along the 
same lines as the Association of Attorneys General, 
who also meet with the American Bar Association. 

The Conference meeting was presided over by 
Mr. Philip J. Wickser of New York, Chairman of the 
organization committee, and the attendance of about 
sixty represented more than half the states of the 
Union. Mr. Wickser’s paper on “Ideals and Problems 
for a National Conference of Bar Examiners” sur- 
veyed the field of the work of the conference as well 
as the task of individual bar examiners. His opinion 
of the part which such an organization can take in 
the general field of legal education is worth quoting: 

“An active and industrious National Associa- 
tion of Bar Examiners has a distinguished role 
to play. Indeed, without the benefit of its ex- 
perience and its findings no advancement in the 
whole field of legal education can take place en- 
tirely free from guess work. The law schools 
through their association or through a general 
questionnaire, could do the same. The Section 
(of Legal Education and Admissions to the Bar) 
could insure publicity and debate, and, through 
the Assembly, the Local Councils and the Con- 
ference of Bar ‘Association Delegates of the 
American Bar Association, could develop a thor- 
ough cross-section of professional opinion, within 
a comparatively short time. ‘Would not a recom- 
mendation,’ says Mr. Alfred Z. Reed of the Car- 
negie Foundation, ‘which might thus emerge in 
its final form, be more likely to be approved by 
state and local associations, and to result in ac- 
tion by legislatures and courts, than the im- 
patient efforts of unrelated agencies, each trying 
to short-cut everything because each is so per- 
fectly sure it is right?’ It does not seem hard to 
agree with him. 

“To be sure, such an idea implies a degree of 
professional integration beyond anything we now 
have, an idea indeed, itself not everywhere wel- 
come. Integration, however, is not quite so far 
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away as some may think. We are rapidly being 

compelled to integrate by outside forces, most of 

which are ultimately economic, and, correspond- 
ingly powerful. We live in an age in which 
groups compete and individuals fall into line. 

The unit of thought is now some multiple of the 

individual; the unit of action, some consolidation 

of individual energies. The logic of events, in 
this new and crescent day, compels it. From this 
logic we shall not escape. 

“Do we want to escape it? I do not think we 
do. As we do our part we shall see other agencies, 
each with its special contribution to make, doing 
theirs. Nodding acquaintance will ripen into 
friendly partnership. New patterns of thought, 
and, then, of action, will emerge, over-mastering 
old difficulties. And if we build well, our reward 
shall be a sense of achievement, and of satisfac- 
tion, beyond that which any of us, individually, 
can possibly hope to attain.” 

Dean Herbert F. Goodrich of the University of 
Pennsylvania, President of the American Association 
of Law Schools, read a very interesting paper entitled 
“Bar Examinations and Legal Education,” and Mr. 
Stanley T. Wallbank of the Colorado Board of Ex- 
aminers discussed “The Function of Bar Examiners.” 


A resolution, introduced by Mr. A. G. C. Bierer 
of Oklahoma, to the effect that it was the sense of 
the meeting that an examination in or separate ques- 


tions on professional ethics should be included in 
every bar examination, was referred to the Executive 
Committee. 

Very interesting round table discussions among 
the Examiners were held the same evening on sub- 
jects of particular interest to them, such as “Charac- 
ter Examination for Admission to the Bar,’ “The 
Overcrowding of the Bar,” and “Types of Bar Ex- 
amination Questions.” 

The officers of the Conference are: Chairman, 
Mr. James C. Collins, Chairman of the Board of Law 
Examiners of Rhode Island; and Secretary-Treasurer, 
Mr. Will Shafroth, Adviser of the Section of Legal 
Education and Admissions to the Bar. The Executive 
Committee consists of Mr. A. G. C. Bierer, Jr., of 
Oklahoma; Mr. Stuart Campbell of Virginia, Mr. Phil- 
ip J. Wickser of New York, and Mr. Stanley T. Wall- 
bank of Colorado. 

From the enthusiasm which was generated at 
this meeting, it is apparent that this Conference is 


going to continue to function and to play an important | 


part in the development of increased efficiency among 
the individual State Boards of Examiners . 
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CONFERENCE OF BAR ASSOCIATION DELEGATES AT ATLANTIC CITY 


(Reprinted from the American Bar Association Journal, December, 1931.) 


Chairman Knight Speaks of Accomplishments to Which Conference Has Materially Contributed—Notable Ad- 
dresses Delivered—Thorough Discussion of Compensation for Automobile Accidents—Cooperation Be- 
tween Press and Bar—Progress of “Bar Reorganization” Project—Judicial Selection—Committee on Rule- 
Making and Judicial Councils Receives Endorsement of Plan for Promoting Cooperation Between Federal 
Bar and Conference of Senicr Federal Circuit Judges—Congress of Comparative Law—Bar Organization 
Committee Reports Increased Impetus in Enactment-of Bar Organization Acts. 


By HERBERT HARLEY 


Secretary, Conference of Bar Association Delegates. 


In opening the sixteenth annual convention of 
Bar Association Delegates at Atlantic City on Sep- 
tember 15, Chairman Harry S. Knight spoke briefly 
of the accomplishments to which the Conference has 
materially contributed. Chief of these were the en- 
actment of bar organization statutes in nine states, 
the activity of state bar associations in preparing for 
official status in nine other states, and the establish- 
ment of judicial councils in twenty states. He re- 
ferred also to the development of bar influence in the 
selection of judges, and paid a tribute to the memory 
of the late Josiah Marvel and Frederick W. Lehmann. 

The program of the Conference was even more 
heavily weighted than usual. There was a thorough 
discussion of the subject of compensation for auto- 
mobile accidents in the form of a symposium which 
permitted the presentation of conflicting theories and 
practice. It was not intended that this should lead to 
a decision by the delegates. The committee reports, 
printed in advance, showed constructive work on a 
number of lines, but nothing which could be consid- 
ered novel. The most valuable contributions in some 
respects took the form of addresses. Mr. Charles H. 
Tuttle, recently United States District Attorney in 
New York City, spoke on The Ethics of Advocacy. 
The Lawyer’s Franchise was the title of Mr. Julius 
Henry Cohen’s address. Mr. Alfred Huger spoke in 
reminiscence of the career of a South Carolina lawyer, 
with mingled humor and pathos which charmed his 
audience. 

The election of officers resulted in the following 
selections: chairman, Philip J. Wickser; vice-chair- 
man, David A. Simmons; members of the council for 
four years, Charles A. Beardsley of California and 
Robert H. Jackson of New York; member for two 
years (to fill Mr. Simmons’ place), Frank W. Grin- 
nell of Boston. 

The meeting authorized a message of good will 
to Mr. Elihu Root, founder of the Conference, a for- 


mer chairman and now honorary member of its 
council. 

The Conference heard two excellent addresses on 
compensation for automobile accidents at its 1930 
meeting, one favoring the idea, and the other in op- 
position (Journal A. B. A., Vol. XVI, No. 11 for the 
full text). It has not been the intention of the Con- 
ference to take a stand on this perplexing question. 
So it was appropriate at the recent meeting to allow 
Mr. Henry S. Drinker, as chairman, to preside over a 
symposium in which various views were advanced. 
After the chairman’s introductory statement Mr. 


Frank S. Kellogg made the argument for compulsory. 


compensation in a manner analogous to the system 
obtaining in industrial accidents. The objections to 
this idea were presented cogently by Mr. Gay Glea- 
son, of Massachusetts. Mr. Frank W. Grinnell, of the 
same state, then told about the operation of the Mas- 
sachusetts statute, intended to facilitate litigation of 
such claims. 

Chairman Drinker said hat “Nineteen states have 
passed laws in the nature of the Connecticut act, 
which is the outstanding example of providing for fi- 
nancial responsibility, the idea being that anybody 


_ who has been mixed up in a motor accident must show 


that he has financial responsibility, or otherwise his 
license is revoked. The obvious criticism of that is 
that it is locking the stable after the horse has been 
stolen. Then there is the Massachusetts plan of com- 
pulsory liability—that everybody who goes upon the 
road has to have insurance .. . It has not been an un- 
qualified success.” The third proposal, not yet en- 
acted, is for compulsory insurance coupled with lia- 
bility in every case of accident caused by a motor ve- 
hicle, irrespective of negligence. 

Those who participated in the discussion after 
the three principal speakers had been heard were 
Howard D. Bailey, New York; Harry P. Lawther, 
Texas; Borden Burr, Alabama; A. E. Gold and Har- 
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rison C. Glore, New York; Orlando H. Dey, New Jer- 
sey; and George Palmer Garrett, Florida. 

Copies of a draft act prepared by Mr. Frank S. 
Kellogg were distributed. It is obviously impossible 
to set out the arguments advanced by the speakers, 
the questions and replies, in this report. Readers in- 
terested in the subject would do well to correspond 
with Mr. Henry S. Drinker, of Philadelphia. 

Committee on Co-Operation Between Press 

and Bar* 

For the committee on Co-operation Between 
Press and Bar, Chairman Andrew R. Sherriff supple- 
mented his printed report by speaking of the growing 
interest in this subject, both by editors and judges, 
well illustrated by the fact that the Judicial Section, 
meeting on the succeeding day, had arranged a sym- 
posium in which Mr. Sherriff, Mr. David Lawrence, 
chairman of a like committee created by the Society 
of Newspaper Editors, and Judge Eugene O’Dunne, of 
the Baltimore City Supreme Court, participated. The 
tendency of bar associations to concern themselves 
with the matter of “public relations” also illustrates 
the growth of this movement. Mr. Barnett E. Marks, 
of Arizona, suggested that the committee might well 
be concerned over the disposition of moving picture 
producers to depict court scenes in a manner which 
lessens popular respect for the judiciary. 

Progress of “Bar Reorganization” Project 

Mr. Philip J. Wickser, a member of the commit- 
tee on Bar Reorganization created by the Executive 
Committee of the American Bar Association, reported 
on plans and progress. In issuing the first call for a 
national meeting Judge Simeon Baldwin, father of 
the American Bar Association, had in mind a federa- 
tion of the bar of the entire country, Mr. Wickser ex- 
plained, but conditions made this plan impracticable. 
A few years later the short-lived National Bar As- 
sociation was formed on this theory. It was subse- 
quently, because of such a need, that President Root 
in 1916 created the Conference of Bar Association 
Delegates, which has served as a link between the 
national and local organizations of the bar. More re- 
cently the ideal of organic relations between the state 
bars and the American Bar Association found ex- 
pression in various ways and finally came the com- 
mittee created by the Executive committee and head- 
ed by Mr. Jefferson P. Chandler. This committee re- 
ported the outlines of a plan to the Executive Com- 
mittee, which referred it to the General Council, and 
favorable action had been recorded by the General 
Council after prolonged discussion on the preceding 
day. Mr. Wickser spoke of the importance of interest 


*__The pamphlet containing several committee 
reports is obtainable from the American Bar Associa- 
tion Secretary’s Office. 
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on the part of delegates to the present convention as 
an aid to the committee in promoting consideration of 
this subject among lawyers’ organizations throughout 
the country. 

Judicial Selection 

The work of the committee on Judicial Selection 
is confined to the matter of bar influence in respect 
to the nomination, election and appointment of judges. 
In the absence of the chairman, Mr. Austin V. Can- 
non, of Cleveland, his partner, Mr. Lawrence C. Spieth, 
supplemented the chairman’s printed report with brief 
remarks. He suggested that bar associations inter- 
ested in this subject would do well to correspond with 
the committee, for the benefit of both parties. 

Rule-Making and Judicial Councils 

This committee, as appears by the printed report, 
limited its suggestions this year to a single matter, 
that of developing a plan for promoting co-operation 
between the federal bar and the Conference of Senior 
Circuit Judges of the federal system. Chief Justice 
Hughes spoke of his interest in this matter at the 
meeting of the American Law Institute in May, 1931, 
linking it up with the recommendation already made 
to the Congress for an extension of the functions of 
the Conference to include suggestions for legislation 
affecting the United States courts and their proce- 
dure. After being called into conference by the Chief 
Justice Chairman Grinnell worked out a tentative plan 
whereby the bar associations of the states should take 
the lead. He suggested that in each federal district 
three practitioners could be chosen, either by the 
state bar association, or by the judge, to consult as 
to the problems of administering the courts. Repre- 
sentatives of these committees would then confer, 
from time to time, in the circuits with the circuit 
judges, and finally one lawyer from each circuit would 
be selected to attend an informal conference with the 
senior circuit judges a day or two before the annual 
meeting in September of the Conference. 

From his extended experience as a practitioner 
conferring with judges in the Massachusetts Judica- 
ture Commission, and since then in the Judicial Coun- 
cil of his state, he had come to value very highly the 
importance of having the bar capably represented in 
all discussions by the judiciary concerning the opera- 
tion of the courts. He gave strong reasons for this 
opinion and cogent illustrations. His plan received 
applause from the delegates and his proposed resolu- 
tion, which follows, was enthusiastically endorsed: 

RESOLVED, that the plan for the organiza- 
tion of informal district and circuit committees of 
the federal bar to confer with the federal district 

- and circuit judges in regard to the federal judicial 
system and its operation, and co-operate with the 

Conference of Senior Circuit Judges, as recom- 

mended by the Committee on Rule-Making Power 
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and Judicial Councils, be approved. The method 
of selection of such committees to be determined 
by the state bar associations and the various fed- 
eral judges in co-operation with local federal 
judges. 

RESOLVED, that this resolution be com- 
municated to the American Bar Association with 
the recommendation that it be supported by that 
Association. 

The Congress of Comparative Law 
Col. John H. Wigmore, as committee chairman, 
explained the nature of the Congress to be held next 
year in Paris, and the opportunity afforded to Ameri- 
can lawyers to attend. This is the first international 
congress of lawyers to be held in about thirty years; 
it is devoted, not to international law, but to the law 
which lawyers practice daily in their service to clients; 
it is held for the purpose of informing those who at- 
tend concerning practical methods of dealing with le- 
gal problems in the field of private law; while bar as- 
sociations are invited to send delegates any lawyer 
may attend (without the privilege of speaking) on 
payment of a fee of five dollars. In every other field 
but the law such international gatherings have be- 
come necessary and common. “These congresses are 
going to be the great controlling forces of the world 
outside of the machinery of law. It is not to our in- 
terest to sit still and let the rest of the world organize 
while we do nothing. The next generation will look 
back with contempt on our narrow-mindedness if it 
should find that we have not done our part when it 
comes to the international organization of our great 
profession.” 

In other nations the minister of justice is made 
the chairman of a national committee to promote the 
Congress, so the Conference approved a resolution of- 
fered by Chairman Wigmore that a United States na- 
tional committee be created and that Attorney General 
Mitchell be invited to become chairman, and Mr. Jus- 
tice Stone vice-chairman. 

Bar Organization Committee 
The report of the committee on bar organizatien 


chairman, Judge Clarence N. Goodwin. The report 
shows increased impetus in the matter of enactment 
of bar organization acts, South Dakota and Utah hav- 
ing joined the list this year, while bills passed in Wy- 
oming and Arizona were vetoed. In Utah and Wyom- 
ing both chambers of the legislature were unanimous 
in their votes. The South Dakota act introduces a 
new feature in the movement, since it gives the bar 
inclusive and compulsory organization, but does not 
define the nature of this organization in detail. It 
provides for the election of a board of commissioners 
and leaves to the bar itself the matter of their terms, 
mode of selecting their successors, and so forth. It 


was supplemented by an oral statement made by the: 
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empowers the bar “to adopt such by-laws and rules 
not inconsistent with the laws of this state, as may 
be deemed necessary for its government, which by- 
laws and rules shall become effective upon approval 
by the supreme court.” Provision is also made for 
the adoption of rules of professional conduct, with the 
approval of the supreme court, and violation of such 
rules may be punished under the procedure already 
provided by statute for suspension of the right to 
practice. 

Chairman Goodwin was of the opinion that such 
an act might find acceptance much more readily in a 
number of states than the more detailed acts already 
adopted. Three members of his committee disagreed 
and two concurred, as to the policy of accepting less 
than has heretofore been asked from the legislatures. 
As to this the experience of South Dakota in the next 
year or two will be enlightening. 

Reference was also made to the compilation of 
state bar acts, with citation of all cases up to Febru- 
ary of this year, which are obtainable from the secre- 
tary of the American Bar Association and the secre- 
tary of the Conference. . 

Judge Goodwin reported success in completing 
the organization of local up-state bar associations in 
federations in New York, and of the action of state 
associations in a number of states looking toward 
statutory organization, adding: “There is a general 
movement throughout the country for the strength- 
ening of state bar organization everywhere, regard- 
less of the form of organization, upon which this Con- 
ference, as the inspiring factor in the movement, may 
congratulate itself.” 

The Banquet Session 

The annual dinner, given in conjunction with the 
American Judicature Society, was a brilliant success. 
Mr. Guy A. Thompson delivered an inspiring oration 
in which he set forth the great work of the legal pro- 
fession in the organization of our federal government 
and its promise of faithful guidance in the present 
time of trouble and confusion. Mr. Julius Henry Co- 
hen discussed most forcefully the developing principle, 
now embodied in decisions, that the bar collectively, 
having a franchise, has a correlative duty to perform, 
and every lawyer individually owes a duty toward the 
bar. 

The formal title of Mr. Cohen’s address was: In- 
terrelation of the Lawyer and the Business Man; Are 
Its Effects Good or Bad? Mr. Cohen’s able speech has 
been slightly condensed for publication. 

Address by Mr. Julius Henry Cohen 

So far as my assignment goes, what I shall say is 
to be in a somewhat critical mood, in a spirit of anal- 
ysis, with a view to strengthening our technique for 
the meeting of our duties and the performance of our 
functions, rather than with the view of inspiring you 
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on the basis of examples of the past. Perhaps I can 
postulate the question that I really want to submit in 
the language of Owen D. Young. In his most ex- 
quisite address to the graduates of the law school this 
summer, in which class was his own son, he put sev- 
eral questions in which he bade them examine them- 
selves to discover their own strength and weakness, 
and having discovered their strength and weakness, 
he bade them then go on with the great business of 
developing themselves. His first question is one 
which I should like to put to the Bar this evening, as 
Mr. Young put it to the graduating class: “Have you 
enlarged your knowledge of your obligations and in- 
creased your capacity to perform them?” I do not 
mean by that the knowledge of your capacity as indi- 
vidual lawyers and your ability to perform your obli- 
gations to your clients, but the knowledge of your pro- 
fession, its obligations and the ability of the profes- 
sion to perform those obligations. And with a view 
of focusing attention upon that question it has oc- 
curred to me that if we took inventory of what we 
had gained and what we had lost in our contacts with 
the business world, it might be helpful. 

The outstanding factor impressed upon those of 
us who come in contact with business and industry is 
that we are in a condition of change. The present de- 
pression is largely the result of changed conditions, 
such as new processes of production and organization 
and new methods of competition. We have been 
obliged to revise our industrial and commercial con- 
ceptions. Are we obliged to revise and modify and 
qualify our conceptions of our own functions as mem- 
bers of the Bar? 

The traditional American attitude toward indus- 
try and business is passing, the conception that the 
individual business man can achieve fortune by him- 
self, that he can make his place all alone. That phil- 
osophy of individualistic competition, the each-man- 
for-himself philosophy came to us with the Puritans. 
Parkman, in his “Pioneers of France,” speaks of the 
New England attitude toward the acquisition of 
wealth. He says that in the thought of New England- 
ers the individual’s “assiduity in pursuit of gain was 
promoted to the rank of a duty, and thrift and godli- 
ness were linked in equivocal wedlock.” The injunc- 
tion of the early eighteenth century New England 
business man to his son clothes this philosophy in a 
little more homely language: “Sand the sugar, flour 
the ginger, lard the butter, and come in to prayers.” 
Some business men today have not altogether departed 
from that attitude. We have not quite abandoned the 
idea of each man for himself and the devil take the 
hindmost. 

Self-Government in Industry 

But it is becoming increasingly apparent that the 

individual cannot stand alone, that there must be co- 


operation with others. And in industrial life there is 
a growing recognition that no industry can thrive 
without rules and regulations to which all subscribe. 
The coal industry today is clamoring for machinery 
similar to that proposed in the American Bar Associa- 
tion’s “United States Industrial Arbitration Act,” by 
which wages could be fixed for an entire industry and 
no competitor could take advantage of the better em- 
ployers in the industry. Plans for the regulation of 
production by agreement, such as the Chadbourne 
Plan, are increasing, and as the years go on we shall 
have further evidences of the tendency to eliminate 
the “devil take the hindmost” attitude and the sub- 
stitution therefor of machinery for self-government in 
industry. 

Not a little of the new point of view in business 
and industry has been contributed by lawyers. Men 
of the capacity of Owen D. Young cannot assume 
executive offices in large industries without finding 
and analyzing the causes of distress in those indus- 
tries and applying the training of their legal minds 
to the solution of the problem. Men like Gary and 
Morrow, coming into industry and banking, apply their 
general knowledge and experience to the problems of 
business. There is scarcely any doubt that our own 
attitude towards legislation, our own attitude towards 
law has been and will continue to be considerably modi- 
fied by our knowledge and experience in industry and 
in business, and we ourselves will contribute more and 
more to the solution of such problems. 

On the other hand, what has business done to us 
and for us? There is no doubt whatever that it has 
made us more efficient. Does it follow that we can 
profitably, and I mean not for ourselves but for the 
community, work out the future of our profession by 
the use of the methods and machinery of business, or 
must we stop somewhere? When we have analyzed 
all the changes that have taken place in the attitude 
of industry in business, we must still accept for busi- 
ness, at least for a considerable time to come, the 
credo of business. Mooney and Reiley, two recent 
writers, say in “Onward Industry”: “In industrial and 
commercial organizations it is the attainment of a 
profit through service, profit in this sense meaning 
the compensatory material gain or reward obtained 
through service.” However wisely organized, however 
broadly organized, however socially organized, in the 
last analysis American business rests upon that credo. 

Let us compare this credo with that of the pro- 
fession. I need not remind you that the essential 
thing with the professional man is service, regardless 
of compensation. This is true of the clergyman. It 
is true of the army engineer. We accept it in the case 
of the physician as a matter of course. And in our 
own profession when we have accepted a case, the 
first duty, and the last duty, and the duty all the time 
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is the duty of service, regardless of whether we will 
be paid for it or not. The professional ideal is service 
with compensation as the incident, not as the ultimate 
aim. 
Lawyer’s Status Defined 

In the legal profession we have in addition an- 
other ideal, a traditional ideal, an ideal which it is 
hard indeed to get across to the critical lay public— 
that the lawyer is an officer of the court. But the 
lawyer wears no badge, no uniform, no wig, no gown, 
and to people who know only lawyers whom they con- 
‘sult in their offices and with whom they talk over 
business propositions, it is confusing to speak of the 
lawyer as an officer of the court. Nevertheless, the 
traditions of the office flow consistently through the 
decisions of our courts, and the lawyer is held to 
stricter and stricter accountability as an officer of 
the court. In the Karlin case in New York our Court 
of Appeals held that the court has continuous and 
permanent jurisdiction over the conduct of all its law- 
yers and may investigate them at will. In the recent 
case decided by the Illinois court it was held that so 
far is the lawyer an officer of the court that if he 
serves as what we call corporation counsel, or assist- 
ant—there he was counsel to the Sanitary District— 
and takes pay without doing work for it, he can be 
disciplined for his conduct. 
But I would lay emphasis upon another principle 
and draw your attention to certain corollaries which 
flow from it. The Dworken case, decided by the Court 
of Appeals of Ohio, is a most significant and signal 
illustration of the parting of the ways between the 
professional conception of the lawyer and the busi- 
ness conception of the business man. Dworken 
brought suit, in which he was supported by a number 
of lawyers, to enjoin an organization of property own- 
ers from furnishing the services of lawyers in making 
leases, bringing ejectment suits and the like. The 
thesis upon which he brought his suit, the principle 
upon which it was decided, was that the lawyer had a 
franchise which could not be infringed upon by a lay- 
man. The court, following the doctrine of the Co- 


of Appeals, sustained that position. The lawyer, they 
said, held an exclusive franchise, and they applied for 
the benefit of the lawyer all the protective equitable 
remedies which are applied to the holders of a fran- 
chise. That, it seems to me, is a new conception of 
the function of the lawyer in society. 
What Lawyer’s Franchise Implies 

The holder of an exclusive franchise is subject to 
- certain obligations, duties and limitations, and the 
franchise must be exercised in the interest of the pub- 
lic. Therein lies the explanation for the continued ad- 
herence to the rule that the lawyer may not solicit or 
advertise for professional employment. Therein lies 
the explanation for the philosophy that there can be 


Operative Law Company case in the New York Court 
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no corporate practice of the law. How can there be, 
if the franchise to practice law is an exclusive fran- 
chise? What becomes of the notion that a corpora- 
tion can, by selecting employees who are subject to 
its control and who are controlled by the credo of busi- 
ness, perform the functions of lawyers? You cannot 
have a corporate charter and an individual franchise 
at the same time. The public must choose between 
the two. 

If that follows from the conception of the fran- 
chise, let us take one step further. Is the franchise 
wholly an individual franchise? Is the monopoly 
wholly an individual monopoly? No, it is a franchise 
to a group, to all lawyers who are admitted to prac- 
tice law within the state. And the obligations of that 
franchise are not only to the client and to the court; 
they include obligations of lawyers to lawyers. There 
are collective obligations, obligations to the whole pro- 
fession and obligations to the public. If that is the 
nature of the franchise, what justification is there 
for the failure of any member of the bar to belong to 
the agency which is to function on behalf of the whole 
collective organization? The fundamental philosophy 
underlying the conception of the Official State Bar 
Organization is that since we do carry a collective 
franchise we must function collectively. No man may 
forget his responsibility any more than a taxpayer 
may forget his responsibility for the maintenance of 
the collective fire department or the collective police 
department. Those who enjoy the franchise must 
carry its burden, not a few men grouped in voluntary 
organization, for the whole. 

My contribution here tonight is just this brief 
analysis of the tendency of our profession, of the tend- 
ency of business, of the interrelationship between the 
two and the effect each has upon the other, and the 
suggestion to you that we again appraise the situa- 
tion, understand a little better our functions, look to 
the direction in which we are going. If we do, we 
shall come to the conclusion that we cannot stop the 
unlawful practice of the law on any theory that it is 
taking business away from us. We cannot insist upon 
preserving the monopoly of the franchise unless we 
meet the obligations of the franchise, and it is our 
job so to adapt our forms of organization as the bet- 
ter to enable us to meet those obligations. 

Mr. Alfred Huger, of Charleston, South Carolina, 
charmed his audience with his ready flow of humor 
developed from personal experiences in his practice. 
A more delightful dinner speech is rarely heard. 

Judge Clarence N. Goodwin, in view of the late- 
ness of the hour, took only a minute to felicitate his 
audience on their presence and then wished them good 
night. 

Mr. Charles A. Tuttle’s address on “The Ethics 
of Advocacy” will be published in full in a later num- 
ber of the Journal. 
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ROSTER OF OFFICERS AND COMMITTEES 1931-1932 


AMERICAN BAR ASSOCIATION 
President, Guy A. Thompson, St. Louis, Missouri. 
Treasurer, John H.-Voorhees, Sioux Falls, South 

Dakota. 


Secretary, William P. MacCracken, Jr., Washing- 
ton, D. C. 


Exec. Secy., Olive G. Ricker, 1140 N. Dearborn 
St., Chicago, 
Committee on Coordination of the Bar 

Jefferson P. Chandler, Chm., Van Nuye Bldg., Los 
Angeles, Calif. 

John A. Elden, Hippodrome Bldg., Cleveland, Ohio. 

Philip J. Wickser, Buffalo Insurance Bldg., Buf- 
falo, N. Y. 

James H. Corbitt, Suffolk, Va. 

Province M. Pogue, First Nat’] Bank Bldg., Cin- 
cinnati, Ohio. 

CONFERENCE OF BAR ASSOCIATION 
DELEGATES 

Philip J. Wickser, Chm., Buffalo Insurance Bldg., 

Buffalo, N. Y. 


Herbert A. Harley, Secy., 3017 44th Place, Wash- 
ington, D. C. 


Committee on Bar Reorganization 
Robert H. Jackson, Chm., Jamestown, N. Y. 


Committee on Cooperation of the Press and Bar 

Andrew R. Sherriff, Chm., 112 W. Adams St., 

Chicago, Ill. 
Committee on Judicial Selection 

A. V. Cannon, Chm., Uinon Trust Bldg., Cleveland, 

Ohio. 
Committee on Judicial Councils 

Frank W. Grinnell, Chm., 60 State Street, Boston, 

Mass. 
Committee on Accident Litigation 
Henry S. Drinker, Jr., Chm., 1429 Walnut St., 
Philadelphia, Pa. 
Committee on State Bar Organization 

Clarence N. Goodwin, Chm., 7 S. Dearborn St., 
Chicago, Ill. 

Committee on 1932 International Congress 

of Comparative Law 

John H. Wigmore, Chm., 357 E. Chicago, Ave., Chi- 
cago, Ill. 

(Kindly cause the above roster to be placed on 
file with the Secretary of your Association). 


SUMMARY OF REPORT OF THE COMMITTEE ON COORDINATION TO THE AMER- 
ICAN BAR ASSOCIATION AT ATLANTIC CITY, N. J., SEPTEMBER 19, 1931 


vf Mr. Jefferson P. Chandler, of California, Chair- 
man of the Committee on Coordination of the Bar, 
next presented its report, which he said was in the 
nature of a report of progress. The question of bring- 
ing the American Bar Association into closer contact 
with the lawyers of the country had been frequently 
under discussion and had been the subject of much 
thought by its members and officers for a number of 
years. Mr. Elihu Root, in the statement that he had 
made at the time the Medal was awarded to him in 
Chicago last year, gave it as his opinion that the most 
important subject at the present time before the 
American Bar Association was to weld the Associa- 
tion with the other associations and other lawyers of 
the country, and that the future of the Association, 
and in some measure the future welfare of the Bas 
was bound up in that procedure. . 
During the past year the committee had met fre- 
quently and had been in contact by correspondence and 
otherwise with many of the bar associations of the 
country, and with many of the lawyers who were not 
essentially bar association lawyers, in an effort to se- 
cure opinions upon the subject of a closer affiliation, 
either by work or some other method. The committee 
had found that there was a great desire that the Asso- 
ciation work be brought to them and that they should 
be educated as to what it was doing. As to whether or 


not the Association itself should allow members of 
state bar associations to become members by virtue of 
their membership in the state organization, that was 
apparently a question for the distant future, but it 
was one that would have to be considered. However, 
the committee felt that there is a very real desire at 


present that there should be a close relationship be- 
tween the organizations. It felt that the subject was 
one which would take quite a time to work out, and it 
was laying out a program which would probably extend 
over four or five years. In pursuance of that purpose it 
had made a report to the Executive Committee, recom- 
mending certain procedure and the Committee had re- 
ferred the report to that Generafl Council. 

The committee at present did not contemplate at- 
tempting any change in the fundamental machinery 
of the Association, either in regard to membership or 
voting. Whatever it might decide to attempt in that 
line, would be submitted to the Association long in 
advance. An effort would be made to secure the opin- 
ion of members of the Association upon the subject 
through every possible channel. The committee had no 
recommendations to make to the Association at this 
time. 

(From the November 1931 number of the Amer- 
ican Bar Association Journal, P. 765). 
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REPORT OF THE COMMITTEE ON BAR REORGANIZATION 


To the Conference of Bar Association Delegates: 

The report of your Committee, made at the last 
meeting of this Conference on August 19, 1930, was 
unanimously adopted. (16 Am. Bar Assn. Jour. 745; 55 
A. B. A. Reps. 24, 563.) It was concurred in and adopt- 
ed by the Committees created to consider the same 
subject by the General Council and Executive Com- 
mittee. The principal recommendations were that your 
Committee join with the other two Committees in re- 
questing the Executive Committee of the Association 
to appoint a Special Committee to ascertain from the 
State Bar Associations, their executives, and leaders 
of the bar in the several states, their attitude toward 
some plan whereby the American Bar Association 
might become the means of more accurately express- 
ing the sentiments of the lawyers of the country; also, 
to consider measures whereby existing bar associa- 
tions, in whatever form organized, might be affiliated 
with the American Bar Association, to the same end; 
and finally, that the findings and recommendations 
of such Special Committee be made to the Executive 
Committee during the year, and, if possible, to the 
Association at its annual meeting in 1931. 

On August 22, 1930, the Executive Committee of 
the American Bar Association appointed a Special Com- 
mittee to be known as Committee on Coordination of 
the Bar, cmposed of the following persons: Jefferson 
P. Chandler, Chairman, John A. Elden, James Grafton 
Rogers, Arthur E. Sutherland, and Philip J. Wickser. 
This Committee met in Chicago on November 2, 1930, 
and in Washington, D. C., during the week of May 3, 
193-, and has been in correspondence and conference 
throughout the year. It has interviewed a number of 
the leaders of the bar throughout the country, and is 
continuing to do so. It has sent the report adopted by 
this Conference to all the state and local bar associ- 
ations in the country, and has sent additional materi- 
al for study of the problem to a large number of them 
which responded with the rquest that it do so. It has 
made two preliminary’ reports, discussing specific 


phases of the problem, to the Executive Committee, 


and has been afforded helpful and cordial cooperation 
by that body, and by the General Council of the As- 
sociation. 

The problem of how best to further coordination 
of the bar of the whole country embraces the possi- 
bilities not only of structural changes in the American 
Bar Association itself, but of the development of a 
practical and efficient form of cooperation and affil- 
iation between all existing associations. It is a prob- 
lem which is more advantaged by careful study and 
matured thought. The interchange of ideas, sugges- 
tions, and criticism by all who are devoted to the high- 
est ideals of the profession, is not only extremely help- 


ful, but, to a certain extent, necessary. The importance 
of the endeavor and the size of the task, coupled with 
the consideration particularly pointed out, require that 
progress be slow and that definite recommendations be 
not too hastily made. 

Accordingly, your Committee bespeaks a cordial 
and sympathetic assistance on the part of all of the 
members of this Section, and of the Associations which 
they represent, toward the Committee on Coordination 
in the prosecution of its task. This Conference and its 
constituent Associations can render a service of first 
importance in such a manner, especially by arousing 
the interest of the profession in their several locali- 
ties in the subject of reorganization of the bar. The op- 
portunity for service and progress which the program, 
largely initiated within this Conference itself, presents, 
is a great one. 

Your Committee understand that the officers of 
the Association, the Committee on Coordination, and 
the members of the General Council will, each of them, 
welcome inquiries, expressions of opinion or sugges- 
tions on the subject. It recommends that all who are 
particularly interested, or in a position to be of as- 
sistance, make themselves known, and, further, recom- 
mends that such specific plans or recommendations as 
the Committee on Coordination may publish during the 
progress of its work be given careful study by appro- 
priate committees of the several Associations repre- 
sented in this Conference. 

Philip J. Wickser, Chairman, 
J. Weston Allen, 
James Grafton Rogers, 
D. A. Simmons. 
September 15, 1931. 
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CASES OF 
In the Circuit Court of the Fourth Judicial Circuit of 
the State of Florida in and for Duval County. 
Appeal Case No. 880. 
The Bayshore Company, a corpora- 
tion, 
Appellant, 
vs. 
United States Fidelity & Guaranty 
Company, a corporation, 
Appellee. 
OPINION 
This is an appeal from the rulings of the lower 
court, in a suit against the surety on a supersedeas 
bond, given in an ordinary civil suit, upon such bond, 
striking appellant’s claim for attorney’s fees and over- 
ruling its demurrer to a plea of appellee averring that 
the costs in the cause appealed to the Supreme Court 
were ordered paid in part by the appellant and in part 
by the principal in the bond and that all costs ad- 
judged against said principal had been paid. 
The two questions for consideration are these: 
(1) In a supersedeas bond conditioned for 
the payment by the obligors of “all costs that 
have accrued in this case up to the filing and ap- 
proval of this bond, and also pay all costs that 
may accrue in and about the prosecution of said 
appeal, and also well and truly pay all costs and 
damages which might accrue to the complain- 


ant... or result from the suing out of this said 
appeal,” can there be a recovery of attorneys’ 
fees? 


(2) Where, under final decree in a chancery 
cause the costs are decreed to be paid four-fifths 
by the complainant and one-fifth by the defend- 
ant suing out an appeal from such decree and an- 
other defendant in such suit, and the complain- 
ant is awarded judgment against such defendants 
for said one-fifth of the costs, can the complain- 
ant, the plaintiff in the action on the bond and 
the obligee therein, recover from the surety the 
total costs assessed in the chancery suit under a 
bond conditioned as set forth in the first ques- 
tion? 

The lower court answered both of these questions 
in the negative. 

After a careful consideration, we have reached 
the conclusion that no error was committed by the 
lower court. 

Answering the first question, we have reached 
the conclusion that the words of the bond above quoted 
do not include attorneys’ fees. In reaching this de- 
cision we reverse our former holding in the case of 
Bank of America vs. Georgia Farm Loan Company 
No. 9730-L. At this time we do not know all of the 
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cases cited to the court by the several counsel in- 
volved in that case but we feel that the case of Vestel 
vs. Eagerton, 92 Florida 215, 109 Southern 456, could 


not have been thoroughly considered prior to our 
former ruling. It seems to us now that we should not 
sustain appellee’s contention that recovery of attor- 
ney’s fees is allowed in an action similar to the case 
at bar. Both at common law and by the great weight 
of authority, under similar provisions in a bond, at- 
torneys’ fees are not recoverable. Alabama alone is 
cited to the contrary. 

In a suit upon an injunction or attachment bond 
the defendant is permitted under a clause permitting 
recovery of “damages” recovery of attorneys’ fees. 
Wittich vs. O’Neal, 22 Florida 592, Gonzalez vs. De- 
Funiak Havana Tobacco Co., 41 Florida, 471, 26 South- 
ern 1012, Bailey vs. Haymans, 73 Florida 1191, 76 
Southern 135, Williams vs. Fidelity & Deposit Co. of 
Md., 42 Col. 118, 15 Ann. Cas. 722. In the last named 
case, the Court said, text p. 723: 

“The tendency of the courts is not to extend 
the meaning of ‘damages’ to include such ele- 
ments as attorney’s fees. The reason usually giv- 
en for awarding as damages counsel fees incurred 
for services rendered in dissolving injunctions 
and writs of attachment is that they are pro- 
visional or extraordinary remedies, ancillary to 
the main purpose of the suit, and as the granting 
of the writ secures to the applicant some privi- 
lege or right not incident to ordinary remedies it 
is but reasonable to hold that ‘damages’ as used 
in the bond upon which the granting of the writ 
‘is conditioned, embraces attorney’s fees. But 
this reason does not apply to appeal or super- 
sedeas bonds in ordinary civil actions or will con- 
tests, and we are not inclined to extend to actions 
thereon the doctrine pertinent to injunction. and 
attachment bonds and allow as part of the legal 
damages, attorneys’ fees which the obligee in the 
former kind of security has paid in resisting an 
unsuccessful appeal or writ of error.” 

It seems to us the foregoing is eminently sound. 
The parties in every case should have the right to ap- 
peal and no obstruction should be placed in the way of 
a speedy passage by an appellate court upon the al- 
leged errors of the lower court. We can see no more 
reason for the recovery as “damages” of attorneys’ 
fees in an appeal in an ordinary civil suit by the suc- 
cessful party in such appeal than for their recovery 
by the successful party in the trial court. 

Answering the second question, the correct con- 
struction of Section 2911 Revised General Statutes of 
Florida, 1929, (Section 4621 Compiled General Laws 
of 1927) concerning supersedeas bonds, means that 
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the appellant must pay all costs assessed against such _ statute. 

appellant and cannot be construed to mean to pay the The judgment of the lower court will be affirmed. 

costs assessed against the complainant. The use of : 

the words “all costs” in the bond sued upon can have (Signed) GEORGE COUPER GIBBS, | 


no broader construction than these words in the Judge. 


RESOLUTIONS ON THE DEATH OF 
HERBERT SMITHSON 
BY 
THE BROOKSVILLE BAR ASSOCIATION 


WHEREAS, in the bloom of a promising legal 
career, Herbert Smithson met an untimely death; and 
the Legal Fraternity, both local and State, as well as 
the community at large, thereby suffered a great 
loss; and 

WHEREAS, he was one of the ablest lawyers of 
the Brooksville Bar, and a leader in his community: 
and 

WHEREAS, his clear intellect and methodical 
reasoning, together with his respect for the law and 
the Constitution, lent dignity to the profession, and 
begot confidence of the laymen; 

THEREFORE BE IT RESOLVED: 

First: That this Association notes with profound 
sorrow, and deplores the untimely death of Herbert 
Smithson ; 

Second: That we deeply sympathize with his 
widow, and other relatives; 

Third: That a copy of these resolutions be spread 
upon the minutes of this Association; that a copy be 
furnished to his widow; and that a copy be furnished 
to the press. 

Respectfully submitted, 
G. C. MARTIN, Chairman, 
F. B. COOGLER, 
C. H. LOCKHART, 
Committee 
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